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ABSTRACT

The European Commission seeks to reform antitrastagjes actions for the violation of EU competitiaw in order
to remove obstacles which prevent successful cosgiem claims. The policy and adjacent debate ased on the
assumption that very few successful private arditactions exist in Europe and that the presertaoles to successful
damages litigation necessitate changes in the fegrakeworks of the Member States. However, empigealence for
the assumptions about the nature and magnitudeowipetition litigation is rare and, with respect dwil law
jurisdictions, virtually non-existent. In this papthe author contrasts some of the main belieds tihderpin European
private antitrust policy with findings from an emipal study on private antitrust litigation in Gearnry. The paper
demonstrates that the propositions as to the stadenature of private antitrust litigation only ity hold true.

Antitrust litigation is more complex than the foaus one single remedy — antitrust damages acticGuggests.

JEL Classification Codes:K21, K42

l. INTRODUCTION
In the last decade the antitrust enforcement regmieurope underwent considerable changes. Thetrapat of

Regulation 1/2003 brought a shift towards the dee#sed enforcement of the EU competition rules dne
opportunity for the national courts to completelyfer on antitrust claims brought by affected indiiats? This
private enforcement of competition rules is thoughbe in a premature state. In order to facilit@bel raise the
level of antitrust damages actions the Directofa¢meral for Competition of the European Commissioggested
amendments in the legal framework of the MembeteSfarhe proposed measures to incentivise damagessclaim
and align the laws of the Member States comprisatef alia rules on class actions, discovery procedure,daball
standing of indirectly harmed individuals, limitati periods and the binding effect of public infriemgent decisions.

The proposals have been intensively discussedawat hot yet led to final legislation.
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! Council Regulation (EC) 1/2003 of 16 December 2602he implementation of the rules on competitind down in Articles 81 and 82 of the
Treaty, OJ 2003 L1/1 .

2 European Commission, ‘Green Paper - Damages ActmrBreach of the EC Antitrust Rules’ (Brussel®3); European Commission, ‘White
Paper on Damages Actions for Breach of the EC AstitRules’ (Brussels 2008).

% See, for example, Clifford A Jondivate Enforcement of Antitrust Law in the EU, difd USAOxford University Press, Oxford 1999);
Claus-Dieter Ehlermann and Isabela Atanasiu (&fctive Private Enforcement of EC Antitrust L¥art, Oxford 2003); llya Segal and
Michael Whinston, ‘Public vs Private Enforcementattitrust Law: A Survey' (2007) 28 European Conipet Law Review 306—315; Thomas
Eilmansberger, ‘The Green Paper on Damages Act@mrBreach of the EC Antitrust Rules and Beyondfl&ions on the Utility and
Feasibility of Stimulating Private Enforcement Thgb Legislative Action’ (2007) 44 CMLR 431-478; gén Basedow (edprivate
Enforcement of EC Competition Lgtluwer Law International, Alphen a. d. Rijn 200Assimakis P Komnino&C Private Antitrust
Enforcement: Decentralised Application of EC Coritjpet Law by National CourtgHart, Oxford and Portland, Oregon 2008); Wout&Vifs,
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The policy focus is on compensation and potenggill changes to foster damages actions while less
attention has been paid to the underpinning assangptabout the magnitude of competition litigation the
Member States. Two studies, commissioned by DG Cdrape compared the national legal frameworks & th
European Unichand assessed the impact of the proposed reéf@ath studies have fortified the assumption that
very few harmed individuals seek compensation leefbe courts and private antitrust enforcementeisegally
underdevelope@ However, the ‘underdevelopment’ conjecture undeiag European policy is not underpinned by
comprehensive evidence from the Member States. fExXoe Rodger's empirical work undertaken in the Wk
other study exists to date that would shed lightiei litigation for the enforcement of EU and iatal competition
law in European countriésEspecially for civil-law jurisdictions no systeriwatlata collection exists — irrespective
of anecdotal evidence — that would inform abowtgde competition law enforcement.

This paper describes competition law litigatiorGarmany from 2005 to 2007 in an attempt to filleatpof
this gap. It uses a unique dataset containing idesisvhich were handed down by German courts bet2685 and
2007. The data collection offers valuable informatiabout parties, remedies, industries, violateatusiry
provisions, and outcome of antitrust disputes. @ataset shows that the typical German antitrust céfers in
many respects from the frequently discussed céoldw-on damages action. The findings of this stuate
contrasted with some of the common European peccepbf private antitrust enforcement which argédy based
on the experience from common law jurisdictionse Faper shows that there are alternative designa foivate
antitrust enforcement system which put less emplasicompensation and damages actions.

The next section sketches the German legal framevBmction 11l explains the origin and limitatioo$
the data. Part IV presents the results from tha dallection. It explains the level of private anist enforcement in
Germany and the relationship between public andaf®i enforcement. It examines the parties of astitr
proceedings and the industries in which privaigdiion occurred, the remedies employed in antititigation, the
success rate thereof, and the alleged breachesanftes and anticompetitive behaviour claimed btjtraist

plaintiffs. Part V concludes.

‘The Relationship between Public Antitrust Enforegrnand Private Actions for Damages’ (2009) 32 \W@&@bmpetition 3-26; Joaquin
Almunia, ‘Common Standards for Group Claims AcritesEU’ (Speech given at the International Confeeeon the Private Enforcement of
Competition Law, Valladolid, 15 October 2010); Bopean Parliament Resolution of 20 January 2011 efRéfport on Competition Policy 2009
(2010/2137(INI)). An unofficial draft Directive wasrculated in 2009 but has never been finalisée European Commission has conducted
another consultation on collective redress. Eunsfig@mmission, ‘Commission Staff Working Documentblc Consultation: Towards a
Coherent European Approach to Collective Redrésigsels 2011).

4 Denis Waelbroeck, Donald Slater and Gil Even-ShostStudy on the Conditions for the Claims of Dagmin Case of Infringement of EC
Competition Rules, Comparative Report’ (BrusseB40

® Andrea Renda and others, ‘Making Antitrust Damaiyetions More Effective in the EU: Welfare ImpacicaPotential Scenarios, Final
Report’. Report for the European Commission ConttEe COMP/2006/A3/012 (Brussels, Rome, Rotterda®B820

® The Ashurst Study coined the phrase of ‘underdgraent’ although it suggested a cautious assessshigatempirical findings. Waelbroeck,
Slater and Even-Shoshan (n 4) 99.

" Barry J Rodger, ‘Competition Law Litigation in th#X Courts, A Study of All Cases to 2004: Part4006) 27 European Competition Law
Review 241-248; Barry J Rodger, ‘Competition Lawidation in the UK Courts, A Study of All Cases2004: Part 2’ (2006) 27 European
Competition Law Review 279-292; Barry J Rodger,rifpetition Law Litigation in the UK Courts, A Stuady All Cases to 2004: Part 3’ (2006)
27 European Competition Law Review 341-350; BarfRodger, ‘Private Enforcement of Competition Lale Hidden Story: Competition
Litigation Settlements in the United Kingdom, 202005’ (2008) 29 European Competition Law ReviewX5: Barry J Rodger, ‘Competition
Law Litigation in the UK Courts: A Study of all Cas2005-2008, Part I' (2009) 2 Global Competitigtigation Review 93-114; Barry J
Rodger, ‘Competition Law Litigation in the UK CosrtA Study of all Cases 2005-2008, Part II' (2023 lobal Competition Litigation Review
136-147.



Il. THE LEGAL FRAMEWORK
The remedies and the procedure for private actoegegulated on the national level in the absefc&ommunity

rules governing the mattBrThe only ‘EU remedy’ in antitrust disputes is thellity sanction of Article 101(2)
TFEU? Article 101(2) TFEU declares void any agreemeat tholates Article 101(1) and does not qualify &or
exemption according to Article 101(3). The victimhaohorizontal or vertical anticompetitive agreemean invoke
the nullity of a contract even if he was part of tigreemer In addition to the European nullity remedy, settio
134 of the German Civil Code orders a legal tratisawoid that violates a statutory prohibition ess the breached
statute leads to a different conclusion. Contratdtinging provisions of the Act Against Restrairts Competition
(ARC) or Articles 101 and 102 TFEU are normallydered void according to section 134. While the meg&s of
illegal agreements is commanded by both GermarEahthw, other types of civil law remedies are splalovided
for by national lawt* Since the reform of German competition law in 2@8@6tion 33(1) of the ARC includes the
right for compensation and permanent injunctivéefelSection 33(1) of the ARC also governs différeypes of
injunctive relief*? a removal claim eliminating an ongoing interferendth the claimant’s rights and an injunction
targeting impending violatior's. According to section 935 of the Civil Procedureldy plaintiffs can request an
injunction by way of interim relief. Interim reliek a preliminary and speedy remedy that, in theatryeast,
precludes a decision on the merits. In the case r@fusal to supply, the defendant may be forcetraporarily
uphold deliveries to the plaintiff to ensure tha plaintiff can continue the production processl wine dispute is
resolved. As for monetary relief, claimants may as® depending on the circumstances, between tiferadit
remedies: a damages claim or an action for unjustlement. Damages pursuant to section 33(3) AR@pemsate
for the loss suffered from the infringement of catifion law but do not include punitive elementgtas would be
against principle in German civil lalf.Unjust enrichment claims are made under sectiéhd@the German Civil
Code if a person obtains something as the resulhefperformance of another person without legaligds. A
contract usually provides the legal ground for Hqrenance or financial transfét If the contract is declared null as
the consequence of illegal anticompetitive condtiog, party who received the payment is normallyioked
without a valid legal ground. Hence, the restitatiglaintiffs inherently postulates that the legabund for the
transaction is null and void due to an antitrustation.

A claim can be based on the violation of Europe@th @erman competition law provisions excluding the

merger regulations. Article 101 and section 1 AREhjbit horizontal and vertical agreements between

8 European Court of Justice, Case C-453(@%yrage Limited v Bernard Crehd2001] ECR 1-06297; European Court of Justice,e0a295/04,
Manfredi v Lloyd Adriatico Assicurazioni S§2006] ECR 1-6619 para 62.

? For simplicity, references herein to Articles Hd 102 TFEU include the preceding incorporatioasnely, Articles 85 and 86 EEC and
Articles 81 and 82 EC.

1% Courage Limited v Bernard Crehgn 8).

1 Komninos holds the view that the ECCrehanruling has established a community right for daesagtomninos (n 3) 167.

2 The injunction, removal and damages remedies @regoverned in section 33 ARC although they hadhlmestomarily accepted on general
civil law principles before their explicit incorpation in the ARC.

13 For the theoretical distinction between thesetiypes see Alexander Fritzsche, ‘Der Beseitigungzaich im Kartellrecht nach der 7. GWB-
Novelle, Zugleich ein Beitrag zur Dogmatik des guegatorischen Beseitigungsanspruchs’ (2005) eettiob in Recht und Praxis 42-54;
Wulf-Henning Roth, ‘Das Kartelldeliktsrecht in derGWB-Novelle’ in Theodor Baums and others (eBisktschrift fur Ulrich Huber: Zum
siebzigsten Geburtstgylohr Siebeck, Tubingen 2006) 1133, 1143.

% For antitrust damages in general see Hans P Lagemar kartellrechtliche Schadensersatz: Die zivilrdiche Haftung bei VerstdRen gegen
das deutsche und européische Kartellrecht nach lEggeler VO (EG) Nr. 1/2003 und der 7. GWB-Nov@lencker & Humblot, Berlin 2009).
1% Gerhard Dannemaniihe German Law of Unjustified Enrichment and Retitin: A Comparative IntroductiofOxford University Press, New
York 2009).



undertakings, decisions by associations of underakand concerted practices which have as th@icbbr effect
the prevention, restriction, or distortion of conifen. Section 2 ARC contains a provision simitar Article
101(3). Prior to the"7amendment of the ARC, which came into effect dluly 2005, vertical agreements were not
included in section 1 ARC and their control difiéfeom EU law. Sections 19, 20 and 21 of the ARQuiate the
abuse of market power and other anticompetitivednonlike. Like Article 102 section 19 ARC prohibithe abuse
of dominance. Unlike EU competition law, section 2fjuires a non-dominant undertaking to refrainmfro
discriminating and unfairly hindering small or meti-sized firms which depend on it as supplier orchaser
(economic dependency or relative market power)mfalsor medium-sized undertaking is dependent daitinot
reasonably switch to other suppliers or purchasessitching is not sufficiently possible. Secti®h prohibits calls
for boycotts against other undertakings and threagebehaviour to induce third parties to carry actions that are
prohibited under the ARC.

Plaintiffs benefit from a binding effect of publiecisions in follow-on proceedings. Infringememidings
from final decisions of the European Commissiore turopean courts, the Member States’ courts aed th
competition authorities are binding in follow-onndages actions according to section 33(4) ARC. Tewall
standing of indirect purchasers and the availghiftthe passing-on defence have been clarifiegl vaty recently
but were in doubt during the observation perib@he ARC does not provide for class or represamatiaims
aiming at compensation. The closest tool to a ctille action device is the claim of a professioasdociation on
behalf of its members according to section 34a ARffessional associations may request an accduhegal
profits stemming from anticompetitive conduct ifnraultitude of buyers or sellers were harmed andRéderal
Cartel Office (FCO) has not already collected tregally gained profits in a public investigatiofihe profits that
are skimmed off the violator must be passed orhéofederal budget less expenses. Unsurprisingbfegsional
associations have few incentives to request anuataaf profits because they risk bearing the opptaecost if
they lose while they only gain zero if they win.

Private antitrust cases are exclusively assignethdaregional courts, the second tier in the hamarof
ordinary civil law courts, even if the only questits whether or not competition law is applicalfleDecisions of
the regional courts can be appealed to the higbgiomal courts and, on points of law, to the Fed&aurt of
Justice (BGH). With regards to appeals, it is iesting to note that since 2002 higher regional tsomust explicitly
grant leave to appeal their decisions on questibteswv before the Federal Court of Justice. Appegranted if the
matter is of principal importance, it is requirex the development of the law, or to safeguardctitesistency of the

case law® Parties can file a complaint if leave to appealdnied®

16 volker Emmerich in Ulrich Immenga and Ernst-JoacMestmacker (edsfzWB: Kommentar zum Deutschen Kartellre@tedn Beck,
Minchen 2007) § 33 para 29; Eckard Rehbinder iicl/lcoewenheim, Karl M Meessen and Alexander Rikaepff (eds)Kartellrecht:
Kommentar(Beck, Miinchen 2009) § 33 para 14. The Federatt@uustice granted standing to indirect purcheaaed allowed the passing-on
defence in 2011. Bundesgerichtshof of 28 June 2RZR 75/10).

'7 Section 87 ARC.

18 Section 543(2) Civil Procedure Code.

¥ The dataset does not comprise of those complaints.



Il THE DATA
The initial data stem from decision lists beingchély the German Federal Cartel Office — the moshpaiete

information about antitrust litigation in Germarfhe courts are obliged to inform the FCO about €&sevhich a
dispute arises out of the application of eitherdpean or German antitrust law according to sec@i@fl) ARC?
The decision lists contain a short summary of #spective judgement without classified informatsarch as the
names of parties. Since the decision lists aredbaseconcluded cases, no data were available Yosuis being
terminated, for example, by settlements or wheeecthims were withdrawn. The compilation of a datdmsed on
decisions creates a selection problem which idylike exaggerate the ratio of stand-alone claint @mderreport
the number of settled cases. The reporting of cimstiee FCO varies so that some cases may havpezbtae data
gathering. Many data points of the initially conggil information were verified with publicly avail&bllegal
databases, namely, jufisbeck-onlin€? and decision databases of some federal staffise verification process
revealed another 57 decisions indicating that t8©'B decision lists were not complete at the timhéhe data
collection®® It is likely that there are still undiscovered peedings due to unreported or unpublicised cases an
information bottlenecks at the courts.

The database was subsequently adjusted excludirdeeikions that were made prior to 2005 and after
2007. Decisions that are clearly not related tugte antitrust litigation were eliminated from thataset® All civil
law cases in which the plaintiff or defendant rdisecompetition law issue are regarded as privatiérast cases.
The dataset excludes complaints and appeals agaibBt decisions of the FCO, public procuremergesabeing
dealt with under sections 97 ARC, and unfair cotipetlaw litigation® Decisions were consolidated into cases in
order to avoid double-counting. First-instance i@sdand appeal decisions are counted as one t#se same
parties and the same subject matter were addreAsddmmy variable was used to indicate whether afr the
decision in question was an appeal decision, arasa identification number linked different deasi®f the same
proceedings. Hence, the dataset does not courtiolesibut cases and those only once. The informatiesented

in this paper is based on the latest court decisiangiven case in the observation period.

V. EMPIRICAL FINDINGS
This part of the paper presents some of the rebols the data gathering. It highlights the levepdvate antitrust

enforcement, explains the parties which are invlire competition litigation, looks at the remediasd their

2 Apart from notifying antitrust cases to the FC@iges are not bound to publicise their decisiosevetiere. It is normally in their discretion to
communicate rulings which they deem to be of pulblierest. This may cause reporting deficits iraletatabases with respect to smaller and
more ordinary disputes.

2 http://www.juris.de/.

22 http://beck-online.beck.de/.

% As of December 2008 databases were accessitidoftin Rhine-Westphalia, Rhineland-Palatinate, Badémttemberg, Hamburg.

% The FCO made all relevant lists available. A gatzcessing backlog cannot be excluded though.

% For the purpose of this study private antitrugosement refers to individually initiated litigati, either as stand-alone or follow-on action,
before a court to remedy an infringement of andittaw. If successful, the legal action leads tmaaort of civil sanction such as damages,
restitution, injunction, nullity or interim relieKaren Yeung, ‘Privatizing Competition Regulatidt998) 18 Oxford Journal of Legal Studies
581, 583; Komninos (n 3) 1.

26 Unfair competition law is regulated in the Act Agst Unfair Competition separating it from actiatesaling with EU and German antitrust
law. The study ignored state aid litigation whigngrally falls within the scope of the Act Agaikstfair Competition.
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respective chances of success, and provides amieweof the allegations of breached statutes anid@npetitive
conduct.

A. The level of private antitrust enforcement
The level of competition law litigation observed @ermany argues against the wide-spread underdevela

assumption with regards to the number of proceeadbrgught. The study reveals that the German calet&led
368 private antitrust cases between 2005 and 20t¥ 368 proceedings are based on a conservatigesassnt of
the data and, hence, are the lowest bound for terigatitrust litigation. The actual level of prieaantitrust
enforcement is likely to be higher for two reasdfisst, this dataset does not contain cases thishfd with other
than a judgement on the merits. If we had infororaibout settlements, dropped or dismissed claimigyanerally
unreported cases, the magnitude of private antienfrcement would exceed the currently obseregdll Second,
for several cases | could not determine the coripetlaw issue and, subsequently, excluded thoseegdings
from further analysid’ Hence, 368 cases distributed over a time periotthrefe years mark the absolutely lowest
bound for antitrust litigation in Germany betwed®2 and 2007 while further research already unllentindicates

that the number of cases oscillates roughly betvi&nand 250 per year.

[Insert Table 1 about here]

The data revealed 180 cases that ended in theirfsgtnce and 188 cases which were concluded at the
appeal stage including 24 proceedings before tideraé Court of Justice (BGH), the highest ordineiggl court. It
appears that parties, once they decide to litigatglarly appeal first instance rulings. Howewbe numbers in
Table 1 may exaggerate the ratio of first instamutiags and appealed cases. Cases that ended vétficnal court
verdict are less likely to be publicised than caggzealed before the higher regional courts. dlse more probable
to learn about a case if it reaches the appeak dtegause higher regional courts seem to notifyHB® more
reliably than regional courts. There have beeraimts in which a higher regional court reportedentases than
the lower courts in the respective district — aldlly inconsistent observation barring possibleetimffects.
Assuming that not all regional court decisionslagng appealed, one would expect more cases bepogted from
regional courts than from higher regional codftdhe data suggest that in some instances the FCEveel
information about ongoing antitrust litigation onlyhen the parties entered the appeal stage. TaBkets to
indicate a drop of cases in 2007 but the date efdtrision is a rather poor proxy for measuringdis&ibution of
proceedings over time. It is influenced by the psscduration which is subject to the court’s waaklothe parties’

pleadings, and the degree of factual and legatdlffes.

2 some verdicts did not reveal the alleged competitw violation in the reasoning although it mhate been brought forward in the first
place as it triggered the jurisdiction of the regibcourt.
% This only holds true if the level of filed dispstbefore regional courts remains relatively cortstan
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Examining the number of concluded proceedings @fat®on may lead to skewed conclusiGhsThe
litigation frequency in Germany ranks among thehbkgj in Europe for labour law and commercial catra
disputes. Blankenburg observed 451,000 civil laacpedings per year in the most populated Germaa, $tarth
Rhine-Westphalid® In another study the same author observed 388at&ur court filings in Germany in 1982.
Compared with the general level of civil litigatiothe number of antitrust cases appears to be nargin
Nevertheless, one should bear in mind that antititiggation is a niche even if the damage causgdditels can be
large and some antitrust cases have high damagesitga What is more, antitrust litigation depends foms
engaging in cartels or firms being dominant — ieait that are less likely to occur than labour disputes. Against
the backdrop of a generally high level of litigatjghe data only show that private antitrust casést. Viewing the
number of proceedings on its own is also insuffiti® draw conclusions about the effectivenessetérence and
the extent to which violations are being commifteBewer actions may be the consequence of effedtterrence
and, thus, indicate fewer breaches. Or they couwlthtptowards a low level of deterrence becauseettae
inadequate incentives to bring lawsuits. Hencertihe of private antitrust enforcement is bettefged against the
level of public enforcement.

Figure 1 compares German federal public with paveases which were concluded between 2005 and
2007. It shows that private antitrust litigationnstitutes a considerable part of the overall emfiorent scheme
when compared with the enforcement activity of @O 3? From 2005 to 2007 the FCO commenced a total of 438
proceedings and completed 577 investigations réggrthe cartel prohibition, the abuse of dominarscel
economic dependendy.These proceedings include, for instance, admatise procedures aimed at fines, cease
and desist orders, and other remedies againstoanigtitive behaviour. The majority of those pulgioceedings
was closed and not further investigated. Cease dmsist orders and fines add up to 22 formal infmgnt
decisions in the observation period. In 84 casestidertakings concerned ceased the illegal belia\Ad the same
time, 368 private antitrust proceedings were caetly Private antitrust actions play a considerable in the
German competition law enforcement scheme bearingind that the assessment of the magnitude ofaariv

litigation is based on the most conservative datand does not include settlements.
[Insert Figure 1 about here]
Whether or not private antitrust enforcement commglets public enforcement depends, to a certaimgxte

on the ratio of stand-alone claims and follow-oticars. Follow-on proceedings are lawsuits beingughd in the

wake of investigations of national competition awities or the European Commission. In those casastiffs

# Litigated disputes are a non-representative saofgd disputes. George L Priest and Benjamin iKléThe Selection of Disputes for
Litigation’ (1984) 13 Journal of Legal Studies 1-55

%0 Erhard Blankenburg, ‘Patterns of Legal Culturee Netherlands Compared to Neighboring Germany’ §188 The American Journal of
Comparative Law 1-41. This statistic does not idethinterim relief.

%1 Steven C Salop and Lawrence J White, ‘Economidysimof Private Antitrust Litigation’ (1986) 74 Gegetown Law Journal 1001, 1021.
2 Investigations of the European Commission, otla¢ional competition authorities and the competitthorities of the German federal states
are omitted from the analysis.

% Bundeskartellamt, ‘Bericht des Bundeskartellartitesr seine Tatigkeit in den Jahren 2005/2006 sitvie die Lage und Entwicklung auf
seinem Aufgabengebiet’ (Bonn 2007); BundeskartellaBericht des Bundeskartellamtes Uiber seine Kéitgn den Jahren 2007/2008 sowie
Uber die Lage und Entwicklung auf seinem Aufgabere(Bonn 2009). The competition authorities lo¢ federal states commenced 1501
antitrust proceedings between 2005 and 2007.



have the opportunity to refer to the findings oé thublic procedurd Stand-alone actions are independently
initiated and do not depend on a public investaatiThe authors of the Welfare Impact Report foanthrge
proportion of follow-on damages claims in their g#ei> While stand-alone actions pick up infringementst thave
not been taken on by the competition authority, theue of follow-on actions is contentious as thixy not
contribute to the detection of new violations aimdmany instances, do not reveal extra informatfofihe binding
effect or prima facie evidence of public findingsoyided for in several jurisdictions facilitatesettproof of
anticompetitive conduct and is said to make follow-actions more likely to occur than stand-aloraines?’
Kauper and Snyder have shown that follow-on lifatenefits from preceding public efforts as iluees costs
and results in higher awartfsin contrast, stand-alone cases are deemed to legomplex and difficult to litigate
because of the lack of easily available evidend® @ominant notion in Europe is that public enfoscpursue
competition law violations in the first place whifgivate enforcement is thought to follow publictians to
compensate victims indirectly adding to deterrefigt the same time, private enforcement is not mearreplace
or jeopardise’ public investigatiofi8.

The litigation data reveal only eight cases, 2.2 gant of the sample, that followed a prior decisa a
competition authority. For four cases, 1.1 per adribtal, it could not be established whether plantiffs referred
to a decision of a competition authority. In thpreceedings the plaintiffs followed cartel-relatedestigations: the
GermanConcretecartel, the worldwide/itamins cartel and the Europed@arbonless Papecartel. TheVitamins
and Carbonless Papecartel proceedings were based on decisions ofEtltepean Commissioil. The Vitamins
decision of the European Commission attracted rfal@v-on damages claims in Germany though thosesdell
outside the observation periddinterestingly, the claimants in tf@arbonless Papecase initiated the proceedings
and secured a judgement before the Court of Fisthhce (CFI) finally decided on the cartel membensulment
action in 2007. The German court held that evethef defendant participated in the cartel, the gifaibeing an
indirect purchaser would not have standing accortiinthe (now outdated) protective law requirenfémhile the

plaintiffs in bothVitaminsandCarbonless Papelitigation requested damages, the plaintiffs ia @oncretecartel

34| refer to a case as follow-on if it pursues agnitical allegation that was brought forward in &ljmucase or the violation is substantially
similar to a previous government action but extehdsallegation to different markets, time periodslefendants. Thomas E Kauper and
Edward A Snyder, ‘An Inquiry into the Efficiency Bfivate Antitrust Enforcement: Follow-on and Indegdently Initiated Cases Compared’
(1986) 74 Georgetown Law Journal 1163, 1175.

% Renda and others (n 5) 40.

3% sSegal and Whinston (n 3) 309. With slightly diéfat conclusions Robert H Lande and Joshua P D8éggefits From Private Antitrust
Enforcement: An Analysis of Forty Cases’ (2008)43.F.L.Rev. 879-918.

37 Ariel Ezrachi, ‘From Courage v Crehan to the Wikitgper - The Changing Landscape of European Pirgtecement and the Possible
Implications for Article 82 EC Litigation’ in Marldliver Mackenrodt, Beatriz Conde Gallego and Sté&anhelmaier (edsfjbuse of Dominant
Position: New Interpretation, New Enforcement Matdbms?(Springer, Berlin 2008) 117, 118.

3 Kauper and Snyder (n 34) 1169.

39 UIf Bége and Konrad Ost, ‘Up and Running, or BRrivate Enforcement - The Situation in Germarg Rolicy Perspectives’ (2006) 27
European Competition Law Review 197-205; GerhardiWég, ‘Should Private Enforcement of CompetitiomlBe Strengthened?, Comment’
in Dieter Schmidtchen, Max Albert and Stefan Vdis), The More Economic Approach to European Competitiam (Mohr Siebeck,
Tubingen 2007) 115; Wils (n 3).

40 European Commission, ‘White Paper’ (n 2) 3.

4! vitamins(Case COMP/E-1/37.512) European Commission DetR0®3/2/EC [2003] OJ L6/Larbonless PapefCase COMP/E-1/36.212)
European Commission Decision 2004/337/EC [2004LQO1b/1.

42 See Landgericht Mainz of 15 January (12 HK O 5588202)Vitaminkartell Landgericht Mainz (12 HK O 52/02) NJW-RR 2004847
Vitaminkartell Oberlandesgericht Karlsruhe (6 U 183/03) NJW 2@2413-2245/itaminkartel] Landgericht Dortmund (13 O 55/02) EWS
2004, 434vitaminkartell See also Renda and others (n 5) 40.

43 Landgericht Mannheim (22 O 74/04 Kart) EWIR 20659 Carbonless papeOn appeal to the higher regional court of Katisrand,
subsequently, to the Federal Court of Justicelattter decided that indirect purchasers have stan@LG Karlsruhe of 11 June 2010 (6-U
118/05 (Kart)) and Bundesgerichtshof of 28 Junela&ZR 75/10).



case merely invoked the voidness of what they deghras a cartel-related contract. In the remaifdtigw-on

claims plaintiffs based their actions on the abofsdominance. In two cases the claimants referoegréliminary
findings from an investigation of the FCO. The dathad probed into allegations of abusive condacthie
telecommunication sector but settled the case afterd accepted commitments from the undertakorgerned. In
three private proceedings the plaintiffs drew orOR@zcisions in the postal services sector.

Private antitrust enforcement in Germany is char&xd by independently initiated litigation. Théses
the question of why litigants do not capitalise em@n public enforcement activity. Admittedly, thbservation
period of only three years does not suffice to axpmid or long-term consequences of the bindifigcefprovided
for in section 33(4) ARC which came into force iyJ2005. One explanation could be that the bindiffgct only
applies to damages claims which are more diffitolbring than, for instance, injunctions because phaintiff
seeking compensation bears the difficult burdemprobf for his loss. This may increase the costsafatamages
claim relative to other remedies. The narrow intetgtion of standing rules (protective law requiest) until 2005
may have also influenced the willingness to filéiats in the aftermath of a public decision. Intfdmefore the 7
amendment of the ARC in 2005 the protective lawui@mnent hampered damages actions, for instancthein
Carbonless PapeandVitaminslitigation. Another possible reason why follow-antions have not shaped private
antitrust litigation is the lack of final public disions. The FCO carried out 298 investigationatesl to the cartel
prohibition, the abuse of dominance or the abusesanomic dependency according to its activity repo
2005/2006"* Only very few investigations lead to final infrimpent decisions — a necessary prerequisite for the
binding effect in follow-on damages litigati6hThe low number of actually litigated follow-on &sts also hints
towards a settlement practieSince there was a number of cartel cases in b&HEt) and Germany during the
observation period and given that these cases erwtiole are easier to litigate because culpabiidg been
established, one would expect a high level of e@itints in cases where the defendant’s positioreakweaving
the cases where the plaintiff misjudged the stteofithe defendant’s case to go to cddin other words, cases in
which the defendant knows that he is likely to lase settled before or during trial and, hence ndilbecome part
of this dataset® Claims directed at optimistic defendants, thinkihgt they have a good chance of fending off the
claim, are litigated and end with a decision onrierits. The high proportion of stand-alone litigatsupports the
view of private antitrust enforcement as a completie public actiorf’ Private enforcers appear to be willing to

take up potential anticompetitive behaviour whigmot investigated by a competition authority.

44 Bundeskartellamt (n 33).

45 Similarly, the European Commission concluded enfsaction of all proceedings with a formal infrevgent decision. Between January 1999
and February 2004 the number of settlements exdeedenumber of prohibitions with fines. Jordi Geatl Nuria Mas, ‘European Commission
Decisions on Anti-Competitive Behavior’ (2010) SSBNlbrary (http://ssrn.com/paper=1599472).

6 For the UK see Rodger (n 7).

47 Sylvain Bourjade, Patrick Rey and Paul Seabrigtiyate Antitrust Enforcement in the Presence re-®ial Bargaining’ (2009) 57 Journal of
Industrial Economics 372—-409.

8 For the same reason the ratio of litigated stdodeacases might be exaggerated.

4 UIf Bége, ‘Public and Private Enforcement: HarmamyDiscord’ (2006) 5 Competition Law Journal 1145.
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B. Parties involved in antitrust litigation
The European Commission has stressed the needfémtiee compensation for consumers and small fittns

Particularly in price-fixing cases harmed indivitjavho often do not have direct dealings withitifenger, find it
difficult to obtain redress! If the antitrust violation takes place somewhgpstieam in the production chain, losses
are likely to be passed-on to consumers dependinghe level of competition in the respective doween
markets’? The individual harm is scattered on the consunesell where aggrieved parties suffer only small
individual losses and are remote to the actualngément. The comparatively high costs and riskeegél actions
diminish the incentives to std2.Although consumers and small firms have been ifiedtas those likely to be
affected by anticompetitive conduct, little infortiom is available about the parties in antitrusigdtion in the
Member States. This study divides the parties whatded the competition law issue into seven diffieicategories:
competitors, dealers or suppliers, customers, higees, licensees, final customers or end usec,irafirect
purchasers. If a vertically integrated or diveesifiundertaking was active in an upstream and doearst market,
the subject matter of the legal dispute indicatdtbtiver this was litigation between a dealer andir@haser or

competitors. | could not retrieve information abthé number of plaintiffs and defendants involve@ach case.

[Insert Figure 2 about here]

Figure 2 shows that direct customer claims domimmteate antitrust enforcement in Germany. They
account for the vast majority of antitrust clainsniith 212 proceedings or 57.6 per cent of all aiep. In 17.7 per
cent of the cases competitors raised an antitastei Franchisees and licensees contributed ediatiitle to
antitrust litigation in Germany. In only one proced an end user alleged the breach of competiianand only
one indirect purchaser claim was identified — iistg contrast to the United States where consusmtons exist in
the shape of class litigatiGh.Even with some potentially undetected consumeesasthe quality of the data
considerably affected the identification of endsuliiggation — the proportion of consumer claimsnans low. In
the absence of a class action mechanism it is elglihat consumers will risk the substantial castéitigation to
remedy a petty individual loss. A mere binding effef public decisions does not overcome the ifgentroblem.
The data do not reveal disgorgement actions ieifidhy professional associations. Since potentiasgérom
successful actions must be passed on to the feulgdgkt this is not surprising.

The available data tell us little about the sizéhaf parties. Judges typically omit market shasewell as
names of the parties in publicised decisions. Degpie lack of information the impression is givwbat antitrust

disputes usually take place between small or medized companies. This may indicate that actiorsbased on

0 European Commission, ‘White Paper’ (n 2) 4.

! Renda and others (n 5) 457.

%2 Elmer J Schaefer, ‘Passing-on Theory in Antitfustble Damages Actions: An Economic and Legal Asialy(1975) 16 William and Mary
Law Review 883-936; Foad Hoseinian, ‘Passing-on &gga and Community Antitrust Policy - An EconomaxcBground’ (2005) 28 World
Competition 3—-23.

53 William M Landes, ‘An Economic Analysis of the Gtsl (1971) 14 Journal of Law & Economics 61-10%Hard A Posner, ‘An Economic
Approach to Legal Procedure and Judicial Admintiiré (1973) 2 Journal of Legal Studies 399-45811)& Gould, ‘The Economics of Legal
Conflicts’ (1973) 2 Journal of Legal Studies 2798:36teven Shavell, ‘The Social versus the Privatentive to Bring a Suit in a Costly Legal
System’ (1982) 11 Journal of Legal Studies 333—-340.

% Steven C Salop and Lawrence J White, ‘PrivatetArst Litigation: An Introduction and Framework’ immwrence J White (edprivate
Antitrust Litigation: New Evidence, New LearnifidIT Press, Cambridge Mass. 1988) 3.
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allegations of an abuse of economic dependencgtirelmarket power) according to section 20 ARG@eathan on
the abuse of dominance under section 19 ARC oclarti02 TFEU. It is sometimes claimed that thiesgincrasy
of German law is the driving force behind privatefaecement. In the absence of better data this irema
speculative statemefit Whether or not economic dependency is regularlgleyed by German courts, as denoted
by the firm size, depends on how the courts defiiaekets and the size of the market for which norimfation is
available. A number of cases were directed ag&inster incumbents which are still likely to be domint or nearly
dominant in their respective markets.

Claimants brought antitrust cases in 14 sectorsstNdooceedings were concluded in the wholesale and
retail trade sector including the sale and repfimotor vehicles® These sectors account for 20.1 per cent of all
cases. A considerable part of the proceedingsisnatfea stemmed from or was partly caused by tineduaction of
Motor Vehicle Block Exemption Regulation 1400/20620ctober 20037 Car manufacturers began to review and
reorganise their distribution systems and, subsgtyydet dealer contracts expire or terminatedtats referring
to Regulation 1400/2002. Car dealers who fearecdtHeir lucrative contracts or business brought fmvtheir
reading of Regulation 1400/2002 and a number ofdéhdisputes were taken to court. A search of thabdae
produced 13 cases, or 17.6 per cent in the whelesal retail sector, in which the plaintiffs or elelants referred

to Block Exemption Regulations for the car industry

[Insert Table 2 about here]

An interesting aspect of German antitrust litigatiis that it often takes place in regulated or Ipart
regulated sectors such as energy, railway trarefpamt postal services and telecommunication. Cagts an
alleged violation in these industries account farenthan a third of all proceedings in the samiplappears that the
regulation of certain industries does not redua iticentives to privately enforce the antitrustvisimns. The
affected markets are typically characterised bygx@ante regulation of the bottleneck or networleleand ex-post
competition law enforcement on the wholesale aiirétvel. Public and private competition law erdement often
deals with pricing practices in areas that do mdt i the remit of the regulator. Private antitrdiigation in
regulated or partly regulated sectors is frequeditgcted against the former incumbent which iglitkto operate
networks or hold essential inputs. The Federal MetwAgency (FNA) exercises ex-ante control oved giperators
in the gas and electricity sector to ensure thataiprs do not abuse their local or regional motiepdut it does
not oversee retail prices for gas and electricitgving scope for an ex-post control through privatgitrust
litigation and public enforcement by the FCO. Thamse division of responsibilities applies to the

telecommunication industry in which the Deutschéekem AG still enjoys a strong market position iarious

% This problem is currently scrutinised.

% For a majority of the decisions | could identifietrelevant industry sector. The industry was deitexd for the sector in which the violation or
the anticompetitive effect had allegedly occurredda on the UK Standard Industrial ClassificatibE@nomic Activities 2007.
http://www.statistics.gov.uk/methods_quality/siciddoads/sic2007explanatorynotes.pdf accessed 2#becP011. The wholesale and retail
trade sector was defined too broadly and limiteditlentification of litigation patterns in certanctors.

5" Commission Regulation (EC) No 1400/2002 of 31 2692 on the application of Article 81(3) of thee@ity to categories of vertical
agreements and concerted practices in the motaclgedector [2002] OJ L203/30. This was also obsérdyy Renda and others (n 5) 40.
Regulation 1400/2002 is replaced by Council RegpriatEU) No 461/2010 of 27 May 2010 on the Applicatof Article 101(3) of the Treaty of
the Functioning of the European Union to Categavfegertical Agreements and Concerted PracticéenMotor Vehicle Sector.
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telecommunication markets. As for competition ia thilway sector, the FNA enjoys supervision owdiways and
regulates the access to infrastructure in ordavitnd discrimination. Regulatory oversight in thater sector falls
within the domain of the federal states. In genexretusations of unfair pricing or discriminationfal customers
or consumers are dealt with under competition lales despite the existence of regulatory regimeseiriain
sectors.

C. Remedies
This section scrutinises the incidence of damaggaests and other types of relief. The damagesrasctiategory in

this dataset does not solely consist of actionsaffirmative relief but also incorporates declargtcequests. The
latter type of relief is appropriate in situatidnswhich the claimant is not yet able to specifg firecise amount of
the loss. In those circumstances the court wilkdreine whether a violation occurred and whethercthen meets
all other conditions apart from the actual amouribss. The data contain a category of ‘other ciiraferring to,
for example, information requests, non-damagesadatdry requests, and payment of contractual geralin
categorising the remedies being employed in astidisputes, the study deviates from the doctatessification of
claims under German law and focuses on what astiplaintiffs aimed to achiev&. The following analysis is

limited to the primarily requested remedtés.

[Insert Figure 3 about here]

Figure 3 shows that antitrust plaintiffs invokee thullity of a contract in 22.8 per cent of all peedings
on the grounds of competition law violations. Pemerat injunctions and interim injunctions were sauigtbl cases
(13.9 per cent of total) and 50 cases (13.6. pet aktotal) respectively. The proportion of perreahinjunctive
relief increases to 28.5 per cent including claimsvhich plaintiffs sought to continue or concludecontract’
Claimants requested damages payments or a desfathéreof in 40 cases (11.4 per cent). Addingaipabes and
unjust enrichment claims, we find that almost 20 pent of the litigated cases actually dealt wigcymiary
requests. Whether all damages claimants requesteids@ payments or whether some of them soughtlardéory
judgement is not always clear from the data. Assgnthat some of the monetary actions are requests f
declaratory judgements as they are common in vl proceeding8! one would anticipate that some of those
cases reappear before the courts in order to gldé precise amount of damages. However, the etatiees not
reveal an instance in which a court establishedatheunt of compensation on the basis of a previlmetaratory

judgement. This may point towards an unobservakldesment practice: once the judge has establighed

%8 German civil procedure knows actions for perforosmctions requesting a change of a legal rightaits and actions for a declaratory
judgement.

%9 Claimants may ask for more than one type of refteimary remedy refers to the remedy that appefingtdn the judgement or claimant’s
statement.

€ The nature of claims to requests the conclusiaadntract is contentious. Some argue that thelgsion of a contract is some type of
damages remedy without the mandatory fault requarenOthers assert that the request for a concwgicontract is a removal or injunction
claim. For this study it is viewed as some forningdinctive relief. For an overview see Rolf Hempiivater Rechtsschutz im Kartellrecht: Eine
rechtsvergleichende Analyfdomos, Baden-Baden 2002) 52; Rehbinder (n 16) par

&1 Alexander Rinne and Tatjana Miihlbach, ‘Germaniue®e Antitrust Litigation’ (2009) The European Aniist Review.
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infringement and determined the liability, partiesgotiate the actual payment. Of the 37 cases iichwtine
secondary claim of the antitrust plaintiff was étithed most were damages requests (18 cases)k Pphaimtiffs
also asked for injunctions, one for voidness, tHmethe conclusion or continuation of a contraat ahree for
restitution because of unjust enrichment.

In a number of cases the initial defendant coudt#ne plaintiff’s non-competition claim with thessstion
that the plaintiff had breached competition laweTherature refers to cases in which antitrust lawsed as a
defence by the initial defendant as ‘shield’ c&8as/hen the plaintiff actively pursues a breach ahpetition law,
the action is labelled as ‘sword’ litigation. Amtist cases in Germany are said to be mostly ‘sh@des — an
assertion this study does not conffffin 91 proceedings or 24.7 per cent of all 368 sdle defendants raised the
competition law issue in the counterclaim. Thosanterclaims cover both ‘real’ claims for antitridsimages or
other remedies, and pure defences such as voidneg8.out of 91 cases, or 86 per cent of all ‘Ehieases, the
defendants used competition law purely defensigelgking the voidness of an agreement. This findiey be
slightly worrying as it is sometimes asserted thefiendants use the antitrust laws strategicallfee themselves
from undesirable contract obligations when faceith wie plaintiff's demand to perform a contractydiftAs for the
remaining ‘shield’ cases, damages, injunctive felied interim injunctions were claimed twice redpesy. In one
instance the antitrust claimant made the caserfiustienrichment and on one occasion the initi&midant sought
the continuation of a contract.

The discussion about private antitrust enforcenreurope focuses on the current lack of compeoisati
the purported obstacles for victims seeking comgiemg payments, and the benefits that will arigenfrenhanced
damages actiorfS.However, parties to disputes in civil litigationaél themselves of more than just the damages

£5¢ disgorgement or unjust enrichment clafthgpidness$?

remedy. They employ different forms of injunctivadie
and interim remedies. The differences in costs praynpt victims of anticompetitive behaviour to ckea remedy
other than damages. The widespread employmentrofgment injunctive relief in competition law litijan shows
that there are alternative resolutions for antitdisputes. It also questions the European viewpriate antitrust
enforcement as a tool to primarily compensate wisf While European policy is concerned with group G
and the reparation of pecuniary harm, the data shatva proportion of affected individuals chose+gamages
remedies. The study does not reveal why privatereafs opt for injunctive relief. It may be thatntzges claims

are expensive because of the calculation of loasdghe difficult proof of causation and harm. kyralso be that

%2 Francis G Jacobs and Thomas Deisenhofer, ‘Progedispects of the Effective Private EnforcemenEGf Competition Rules: A Community
Perspective’ in Claus-Dieter Ehlermann and IsaB&aasiu (eds):ffective Private Enforcement of EC Antitrust L@itart, Oxford 2003) 187;
Wouter P Wils Principles of European Antitrust EnforceméHfart, Oxford 2005); Komninos (n 3).

8 Karsten Schmidt, ‘Procedural Issues in the Pritforcement of EC Competition Rules: ConsideratiBelated to German Civil Procedures’
in Claus-Dieter Ehlermann and Isabela Atanasiu)(&dfective Private Enforcement of EC Antitrust L@tart, Oxford 2003) 253, 260.

5 Assimakis P Komninos, “"Transient" and "TransitidhVoidness of Anti-competitive Agreements: A Nimsue and an Issue’ (2007) 28
European Competition Law Review 445-450.

% Waelbroeck, Slater and Even-Shoshan (n 4); Rendathers (n 5).

% Kenneth G Elzinga and William Breithe Antitrust Penalties: A Study in Law and Ecomsifi¥ale University Press, New Haven 1977);
Wouter P Wils, ‘Should Private Enforcement Be Ermreged in Europe?’ (2003) 26 World Competition 4788-4

% Barry J Rodger, ‘The Interface Between Competitiaw and Private Law: Article 81, lllegality and Justified Enrichment’ (2002) 6
Edinburgh Law Review 217-243; Tony Singla, ‘The Reras (not) Available for Breaches of Article 81'EZD08) 29 European Competition
Law Review 201-205.

8 Komninos (n 64).

% Okeoghene Odudu, ‘Effective Remedies and Effedtizentives in Community Competition Law’ (2006 6mpetition Law Journal 134—
151; Eilmansberger (n 3); Wils (n 3).
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injunctions satisfy the need for an efficient, moegtain and immediate remediation for which piéstare willing
to forego uncertain and difficult compensation. Time of unjust enrichment — a gain-based remedyse a
underpins the doubts as to the compensation gbal.fhiled or void contract underpins the partibsisiness
relationship, the plaintiff may prefer restitutiom order to obtain pecuniary relief. Since no cbipty or damage
need to be established, unjust enrichment is pigleasier to prove than damages if the defendagatiis consists of
a plain and reversible transfer of money. The usengust enrichment claims, injunctions or voidness$ions in
antitrust litigation raises concerns that allegagiof anticompetitive conduct are used to renefgotiantracts. The
European Commission and commentators from commarjtdasdictions have pointed at the so-called &tign
abuse where plaintiffs bring non-meritorious anstrclaims to extort settlements from the defendamhe fear of
anticompetitive or non-meritorious antitrust litigan is fed by a skewed comparative view on UStaudt rules
where special, plaintiff-favouring antitrust rulldee, for instance, damages multipliers incentivisévate actions.
The wide scope of competition laws and the ambjginiherent in expressions like ‘abuse’ or ‘anticatifive’
create uncertainty for defendants as to the lggafitheir conduct. A business-minded plaintiff use the legal
uncertainty and the fear of trial costs to exeespure on the defendant forcing him to settle. Hewenjunctions
are less apt to exploit the defendant’s weaknes#isegsprovide less of a lever but the threat addition may still be
used in contract negotiations. In the case whean#ract already exists, a plaintiff can requedlitydor the breach
of competition law in order to dispose of an unweahtontractual obligation. While the considerablenber of
nullity requests, which are basically brought todeff contractual obligations, supports this vidurther analysis

is required to assess this issue definitively.

D. Prospect of success
The existing investigations of private antitrusfagnement in Europe report very few successful dggaawards in

absolute numbers.However, for the damages actions known, the Welfiampact Report documents an astonishing
success rate of 46 per cent, or six out of 13 ¢dsesartel damages litigatioA.In litigation which was founded on
the abuse of dominance plaintiffs achieved a pasitutcome in 55 per cent of the cases, or 12 61220
proceedings. Although the success of damages cl@nme possible measure of the effectiveness infafgr
antitrust enforcement, the outcome of other rensedie the settlement rate are likely to create eeraghaustive
picture’® For the purpose of this study, the antitrust pitii's deemed to have ‘won’ a claim if the cougaided in
favour of the plaintiff with respect to both thebstantive pleadings and the remedy. ‘Partly woféneto outcomes

in which, for instance, the judge lowered the amoohhdamages compared to the initial plea or gihrda

0 A. M Polinsky and Daniel L Rubinfeld, ‘Sanctionifrgivolous Suits: An Economic Analysis’ (1993) 82dgetown Law Journal 397—435;
Steven Shavell, ‘The Fundamental Divergence Betvleefrivate and the Social Motive to Use the L&ysitem’ (1997) 26 Journal of Legal
Studies 575-612; Wils (n 66); R. P McAfee and Nlakd/ Vakkur, ‘The Strategic Abuse of Antitrust Lsiv(2004) 1 Journal of Strategic
Management Education 1-18; European Commissionit8¥aper’ (n 2); European Commission, ‘Commissitaif Working Paper
accompanying the White Paper on Damages ActionBreach of the EC Antitrust Rules’ (Brussels 2008).

" Renda and others (n 5) 40. To date there haseeot & final damages award before UK courts. BaRgdger, ‘UK Competition Law and
Private Litigation’ in Barry J Rodger (edjen Years of UK Competition Law Refaffundee University Press, Dundee 2010) 53.

2 Cartel damages litigation between May 2004 an@2B@nda and others (n 5) 40.

3 Lawrence J White (edPrivate Antitrust Litigation: New Evidence, New kmiag (MIT Press, Cambridge Mass. 1988); Lande and Davis
36); Brian T Fitzpatrick, ‘An Empirical Study of &s Action Settlements and Their Fee Awards’ (2G13)urnal of Empirical Studies 811—
846.

14



injunction that did not contain all the points regted. An antitrust action is characterised ag’‘lbshe court did

not find a breach of competition law or dismissee ¢laim’*

[Insert Table 3 about here]

As Table 3 shows, parties which brought forwaregdktions of anticompetitive conduct succeeded or
partly succeeded in 37.2 per cent of all proceexlinghe sample. Most of the antitrust claims west. Settlements
were discovered by chance and do not allow anylasions as to the frequency of their occurrenao hot have
information about the content of settlements aherefore, no information about the relative sucaddbe settling
parties. It appears that the chance of winning untarclaim is not much greater than the averageherentire
sample: 37.4 per cent of the counterclaims werdypar totally successful and 58.2 per cent west.|&eparating
first instance trials from cases decided on thst fappeal level, the ratio of won and lost procegslidoes not
change significantly. In the first instance 60 pent of the antitrust claims were lost and 35.6qe&it won or partly
won. On appeal to the higher regional courts argtitplaintiffs succeeded or partially succeede8r8 per cent of
all 1% appeal cases and lost in 56.7 per cent of casey. @ppeals on questions of law to the Federal Colir
Justice (BGH) had a higher chance of success. tflaimon 45.8 per cent and lost 54.2 per centhafit BGH
appeals. The higher regional courts must graneléaappeal if plaintiffs seek to challenge theislea on points of
law before the Federal Court of Justice. This setente an effective tool for identifying potentialinsuccessful or

hopeless cases and increasing the success ratargiably.

[Insert Figure 4 about here]

Figure 4 shows that the success rate differs gresiih respect to the various remedies. Plaintiffs
requesting restitution won in more than 50 per cédnhe cases. Claims for injunction relief, ndtitey into account
the continuation or conclusion of contracts, alsavpd to be relatively successful. As for interigtigf, the success
rate is around 40 per cent. A closer look at theedaw reveals that many requests for interim icfjions are struck
down because a decision in favour of the appliganild anticipate a decision on the merits or latties required
urgency. Victims seeking compensation had the lowleance of success (17.5 per cent). This is kirsgricontrast
to the findings of the Impact Assessment Reporvthiich 46 per cent of the cartel damages cases aupeibcent of
the unilateral conduct damages cases were sucté&sbfast of the cases in the Impact Assessment Repern to
be follow-on proceedings which, as they rely ondewice from public investigations, have a greatespect of
success. The moderate prospect of obtaining a ssfateourt verdict in damages litigation may Hiovards the
intrinsic difficulties of bringing a damages clairespecially if claims are brought as stand-alon#m®as, since
plaintiffs have to prove the infringement and I0Bkis is not a deficit of antitrust damages actibnsthe nature of

compensation claims across the board. An altermatiplanation for the unfavourable outcome ofditegl damages

" There might be some proceedings in which the divesgcome for the antitrust plaintiffs was positialthough the competition law claim was
lost.
> Renda and others (n 5) 40.

15



cases might be a higher settlement rate in comfiensdisputes® From the defendant’s point of view damages
claims present a higher financial risk than requést injunctions. The prospect of higher costhié ttrial is lost
might induce risk-averse defendants to settleeraald more frequently in damages disputes. Thatiffanay also

be more willing to dispose of the case prior talttaking into account the potentially greater aaissuccessfully
arguing a damages claim. In addition to damagesres;tGerman law provides for another form of manetelief
that may, under certain circumstances, offset #itber dismal prospect of compensation. Unjust anrant
requests had the greatest success rate of all resnadd were three times more promising than dasnelgéms.
However, unjust enrichment actions are normallyedasn void contracts inevitably posing the questibrvhere
the boundary between antitrust and contract libgelies.

The ratio of lost and won cases may indicate thatatctual volume of private antitrust disputesighér if
we presume the existence of US settlement fat&scording to Bourjade, Rey and Seabright, defetslamo have
committed an antitrust violation are more likelysittle out of court while those who are innoceatraore likely to
defend their case bringing the matter to c6UHence, the courts become the place where the émgoves that
he is innocenf? Based on the high ratio of lost cases the resuly a certain level of pre-trial settlement aittiv
assuming that litigants do not overestimate thkeances of success and do not commence hopelessattigas.
Although the dataset comprises only three procgsdin which the parties actually settled their disp the real
number of settlements is presumably higher takitig account the data generation B%h$he observed level of
antitrust litigation in Germany seems to be thedfpthe iceberg rather than the maximum numberrtitrast
disputes.

E. Statute violation and anticompetitive conduct
The data in Table 4 show the statutes on whichrastiactions were based. The statutory provisivese sorted

into four categories: violations of Article 81 (hd@1 TFEU), Article 82 (now 102 TFEU), sectionsoll8 and 19
to 21 ARC. Section 19 and 20 ARC could not be digtished in the study due to the lack of preciga.déhe
category ‘other’ refers to special norms, for ims in the energy and telecommunication sectorsoathe
regulation of resale price maintenance for bookse Tollowing analysis focuses on the primarily géld statute

violation which is the statute parties named fingheir statements.

[Insert Table 4 about here]

8 Landes (n 53); Steven Shavell, ‘Suit, Settlemand Trial: A Theoretical Analysis Under AlternatiMethods for the Allocation of Legal
Costs’ (1982) 11 Journal of Legal Studies 55-8&gPand Klein (n 29); Donald Wittman, ‘Dispute Blegion Bargaining and the Selection of
Cases for Trial: A Study of the Generation of Béhaed Unbiased Data’ (1988) 17 Journal of Legadl®®81313-352; Jeffrey M Perloff and
Daniel L Rubinfeld, ‘Settlements in Private AntitLitigation’ in Lawrence J White (edPrivate Antitrust Litigation: New Evidence, New
Learning(MIT Press, Cambridge Mass. 1988) 149.

" See White (ed) (n 73). It is said that 90 per cémrivate antitrust cases are settled in theddh&tates.

8 Bourjade, Rey and Seabright (n 47).

9 A success rate of 37.2 per cent could mean thae spiilty defendants do not settle or that theeniglement of uncertainty about the
infringement or causation. It may also hint towgtdficial error and judges wrongly holding for thlaintiff.

8 This was signalled by practitioners too. See Bsme and Mihlbach (n 61).
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More than half of all cases are based on allegatainunilateral conduct under sections 19 to 2thef
ARC. Horizontal and vertical anticompetitive arrantents violating German antitrust regulations antex for
19.3 per cent of all cases. Plaintiffs referreds leften to infringements of the EU antitrust rul&é8.3 per cent
asserted an anticompetitive horizontal or verteggeement while only 4.6 per cent of all casestdett the breach
of Article 101 TFEU. The proportion of anticompité agreements and unilateral conduct allegatismsversed if
we separate cases which were primarily founded Onld from those based on German law. Accusatidns o
unilateral conduct were made in 74.9 per cent efdhases that built on a violation of German law.eWlactions
hinge on a breach of EU competition law, 74.2 pemtcof the antitrust plaintiffs asserted an antipetitive
agreement under Article 101 TFEU.

Violations of EU antitrust rules are alleged lef®m than violations of German competition law. fikst
glance, the European Commission appears to bectonrgointing out that the private enforcementEafropean
competition law is underdevelop&dHowever, this narrow interpretation misses thepdinder the Modernisation
Regulation 1/2003 the laws of the Member Statesncalonger provide for rules that differ from Afecl01 TFEU.
The Modernisation Regulation permits a deviatiomafional provisions only for the regulation of tketr power.
Thus, with respect to Article 101 TFEU, it does mwmtke a practical difference whether the actiobdsed on
national or EU competition law. Consequently, oeeds to take into account litigation that is bageddentical
national prohibitions in order to achieve a complgicture of private antitrust enforcement. As tfoe widespread
application of statutes prohibiting the abuse ofketipower before German courts, the differing apts of Article
102 TFEU and sections 19 and 20 ARC may motivattiregs of anticompetitive conduct to initiate lawtsui
Unilateral behaviour under section 20 ARC is breatian dominance under Article 102 TFEU as the &raiso
prohibits the abuse of economic dependéfidys the current data do not reveal the distributdsection 19 and
section 20 ARC cases, a final conclusion as teffext of section 20 ARC on the level of privatditanst cases has
to await further analysis.

The alleged anticompetitive behaviour is laid gutriore detail in Table 5 which specifies the altege
that were made in antitrust actions. This tableash@rticle 101-type behaviour at the top, verticdtraints in the
middle and abuse of market power at the boftof@nly a few cases dealt with hard-core cartelseléven cases
allegations of horizontal price fixing were brougdierward. Other horizontal agreements included asiobid
rigging allegations and assertions of anticompegithon-compete clauses. Non-compete clauses aceiteng
element of contracts between businesses or shderiand often turned out to be the reason fol @igputes. In
19 cases antitrust plaintiffs accused the defeisdaintesale price maintenance. Tying arrangemeats Vess often
the source of antitrust litigation with just fiveages. Other vertical agreements like single brapdimport bans,
customer allocation and anticompetitive franchigeeaments accounted for 35 cases. As | have alregugined
above, a considerable number of plaintiffs askedcthurt to order a conclusion of contract or toticmre a contract

with the defendant. This is reflected in the numtfgproceedings which are based on a refusal tb(88acases) or

8. European Commission, ‘Green Paper’ (n 2).

82 Wulf-Henning Roth, ‘Private Enforcement of Europ&2ompetition Law - Recommendations Flowing from @erman Experience’ in Jiirgen
Basedow (edPrivate Enforcement of EC Competition Léluwer Law International, Alphen a. d. Rijn 2005}, 62.

8 It is difficult to precisely determine the illegadbnduct for many cases because allegations ane pltrased in very broad terms covering
several types of anticompetitive conduct.
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an allegedly anticompetitive termination of a cantr(24 cases). The abuse of market power accodoteithe

majority of accusations.

[Insert Table 5 about here]

The number of hard-core cartel cases is relatigehall and represents less than ten per cent of all
proceedings in the sample despite the importancey lztached to price-fixing and similar horizont#lations in
policy discussion. The secrecy of cartels and theculties of filing stand-alone actions againstem may
contribute to a low level of private cartel actioR&intiffs usually rely on evidence from publitvestigations in the
absence of discovery or other mechanisms to olidémmation about the existence of cartels althotigh US
experience suggests that discovery may not alwayale to solve the information problem. As | hamwn
above, the FCO concluded just a few investigatieitls a formal decision between 2005 and 2007. Hepotential
plaintiffs may not learn about an infringement tt Bhe protective scope requirement, which existeéermany
until 2005, may have also hampered damages acti®ome argue that other factors such as the lack of
representative consumer or class actions or thieanstatus of the passing-on defence in Germamyesmponsible

for the small number of cartel ca$8s.

V. CONCLUSIONS
The data call for further analysis of, for instantte determinants of the outcome of claims, timeegies employed

by plaintiffs, and the interplay of public and pate enforcement in regulated sectors. Howeverddseriptive story
presented in this paper already undermines therggtgn that private antitrust enforcement is undegedoped in all
Member States and challenges the current focusoampensation litigation. The study has shown thatape
enforcement flourishes even in the absence of ‘tyfg'ditigation enhancing rules. Injunctive reliefa remedy that
has been largely ignored by policy makers — prdeelse an integral and pivotal part of antitrusigétion in the
German setting. Thus, the German experience rarge@rtant questions as to the objective of privadgons (is it
really just compensation?), the interaction withblpu enforcement (do follow-on actions actually q@dement
agency investigations?), and the design of litma&nhancing rules (are plaintiffs always drivenhiigh damages
awards?).

The hypothesis of underdeveloped private enforcérely holds true if it is limited to damages aciso
for the violation of EU law. However, if we includether remedies and the enforcement of paralldomnait
provisions in the analysis plaintiffs seem to beyvactive. The widespread usage of injunctive felimy cast
doubts as to the ubiquity of compensation as tiragry objective of private antitrust litigation lattugh a number
of claims in the dataset aim at monetary, but matigs compensatory, relief. Private parties do metessarily
pursue hard-core breaches — a task for which pelbliorcement agencies are arguably better suitaat seem to

comply with their envisaged role as a complemenadency enforcement. Claimants pick up infringemehat

84 Roth (n82) 68.
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have less impact on the economy as a whole and, their cases do not duplicate public investigetimto hard-
core or grand-scale violations. The high ratio taind-alone claims shows that private enforcementfatil this
complementary function if non-damages remedies randcartel violations are taken into account. Hosvethe
envisaged changes of antitrust and class litigatiorthe European level aim at raising the numbeiolbdw-on
damages claims and, hence, are likely to achieite the opposite. In the German context, facildadamages and
class actions are likely to transform private ansit enforcement from a complementary mechanisma &t
overlapping enforcement mode and, thus, lesseadt#ional benefits received from private litigatiduplicated
enforcement does not only increase overall enfoectmosts but it is also likely to cause more fetence, for
instance, with government leniency programmes. Geeman experience suggests that other remediee&an
equally valuable as a means of enforcing the coitigetaws if they are, for instance, cheaper, eagd handle,
more promising, or less risky in a given case. &hisra general bias towards measuring the volurderapact of
private antitrust enforcement according to the ssscof damages actions. This is a misconceptioantfrust
litigation which has also impinged upon the Eurgp€ammission’s policy proposals.

The question that remains unanswered is why injimed/iduals are inclined to bring their disputes i
front of a judge. It is puzzling that victims settle protection of their rights in the courts in @esence of rules
which are commonly held to incentivise claims iment jurisdictions like, for instance, one-way fdaifting,
contingency fee agreements, discovery proceduresnaultiple damages awards. One could suspecidhaand
predictable litigation costs provide for lowerdiition barriers and, thus, motivate parties tofaslk court-imposed
solution to their conflict. Or maybe private enfers prefer to target softer infringements, for vishicmay be easier
to secure a positive decision, with softer remedidgs amounts to the question of what type ofimgiements
private enforcers are supposed to take on: harel-cartel violations or more ambiguous and, mayb®lisscale
infringements like vertical restraints and unilatezonduct? My research indicates that the cupelity discussion
fails to take into account the complexity of ant#r litigation. Against this background policy makeought to
clarify what type of private enforcement systemythetually aim to create and how it will fit int@tional systems.
Most importantly though, European policy makers ldutp revise the assumptions on which potentiaislative
measures will be based. The assumption of a completerdevelopment of private antitrust actionalirviember

States is certainly a myth.
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APPENDIX

Table 1. Private antitrust cases per year

Year Cases total First instance Appeal Appe8IGi
Frequenc Frequency (% yee Frequency (% yee Frequency (% yee

2005 147 79 (54%) 59 (40%) 9 (6%)

2006 131 63 (48%) 60 (46%) 8 (6%)

2007 90 38 (42% 45 (50% 7 (8%

Total  36¢€ 180 (49% 164 (45% 24 (1%

Note: The Federal Court of Justice (BGH) is the higleggteal instance. The data do not contain complaint
against a denial of leave to app
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Table 2. Industry in which the legal dispute took place

Industry Frequenc % oftota % of regulate

Electricity, gas, steam, air conditioning supply a7 12.8 34.8
Regulated and Information and communicatit 44 12.C 32.€
partly regulated Trangport, storage, m 3¢ 10.€ 28.¢
industries*

Water supply, sewerage, waste management and

remediation activities 5 1.4 3.7

Subtotal for regulated industries 135 36.8 100

Frequency % oftotal % of unregulated

Wholesale and retail trade; repair of motor velsielad

motor cycles 74 20.1 44.3

Manufacturing 26 7.1 15.6

Arts, entertainment and recreation 21 5.7 12.6

Administrative and support service activities 14 3.8 8.4

Constructiol 11 3.C 6.€
Unregulated  Accommodation and food service activi 1C 2.7 6.C
industries . ) . L

Financial and insurana@ctivities 5 1.4 3.C

Human health and social work activities 3 0.8 1.8

Other service activities 2 0.5 1.2

Professional, scientific and technical activi 0.2 0.€

Subtotal for unregulated industr 167 45.¢ 10C

Missing valut 6€ 17.¢

Total 368 100.0

Note: Some unregulated markets appear in regulated inesisiue to wide sector definitio

21



Table 2. Outcome of the antitrust claim

Partially  Lost or Missing
Won won dismisse  Settlec Othel value Total
1%instanc  Frequenc 5¢ 5 10€ 1 2 5 18(
% of 1*insl 32.¢ 2.8 6C 0.€ 11 2.8 10C
1%appec  Frequenc 53 9 93 2 1 6 164
% of appeal 32.3 55 56.7 1.2 0.6 3.7 100
BGH appeal Frequency 11 0 13 0 0 0 24
% of BGH 45.¢ 0 54.2 0 0 0 10C
Total Frequenc 12< 14 214 3 3 11 36¢
% of tota 334 3.8 58.2 0.€ 0.8 3.C 100.(

Note 1% appeal refers to appeals to the higher regionatts@xcluding appeals on questions of law to the
Federal Court of Justice (BGH). Settlements wesealiered by chance.
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Table 4. Primarily alleged statute violation

Frequency % of EU competition law % of total
~ Art101 TFEU 49 74.2 13.3
oU COmPettion art 102 TFEU 17 25.8 4.6
Subtotal EU law 66 100 17.9
% of German competition law
Section 1-18 ARC 71 25.1 19.3
Soer;r;‘:tri‘tion \ay, SECtions 19-21 ARC 212 74.9 57.6
Subtotal German law 283 100 76.9
Other 18 n/a 49
Missing value 1 n/a 0.3
Total 368 n/a 100.0
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Table 5.Primarily claimed anticompetitive conduct

Frequenc Percer of total

Horizontal price fixing 11 3.0
Other horizontal violatior 25 6.€
Resale price maintenar 1¢ 5.2
Tying 5 1.4
Other vertical violations 35 9.5
Exclusive dealin 14 3.8
Termination of contrac 24 6.5
Refusal to deal or supg 6C 16.2
Excessive pricing 44 12.0
Predatory pricin 6 1.€
Price discriminatio 23 6.2
Non-price discriminatio 51 13.¢
Other 24 6.5
Missing valur 27 .2
Total 368 100.0
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Figure 2. Frequency of business relationship between parties
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