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Abstract:

The aim of this thesis is to explore the barrieosgd by the special characteristics
of e-commerce that undermine consumer confidencetia-Community cross-
border e-commerce and to introduce possible sulistanlegal solutions to
eliminate those barriers. This thesis is based ughenargument that the answer to
increasing consumer confidence vis-a-vis intra-Camity cross-border e-
commerce lies in empowering individual consumerth wiffective remedies for
goods with quality defects. Empirical evidence cord that accessing rights and
remedies is the principle disincentive to consuawerfidence.

This thesis suggests that there are two possiblgswia remedy the situation;
reducing the disincentive and increasing the ineentPinpointing key areas with
reference to empirical evidence, a ‘consumer camia® enhancing package’ is
introduced that contains substantive legal soluitimat may have a comprehensive
impact. Implementing this package, ‘accessibility the counterparty’ and
‘localisation of disputes’ are identified as criéicfor improvement. Focusing on
these formulas, ‘manufacturer liability’ and ‘crédcard company liability’ are
introduced as legal mechanisms that have the patdntreduce the disincentive of
the consumers by means of facilitating accessgibdit rights and remedies. The
other part of the package involves the introductdrpunitive damages’ as a potent
individual private enforcement tool for increasitite ‘incentive’ for consumers to
go to courts for pursuing remedies, while fostermagnpliance by the businesses.

It is of particular significance for the EU, to @& confident consumers who engage
in Intra-Community cross-border e-commerce as ctumsler e-commerce is a vital
motor of integration. Therefore this thesis is d@®mpt to develop legal mechanisms
that may address the existing problems of consucmefidence in the EU,
particularly in such a critical time that calls fostronger measures. The more
confident consumers are, the more Internal Mar&eikely to flourish.
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Chapter |

Introduction: The Barriers to Consumer Confidence n Cross-

Border E-Commerce

1.1 Introduction

‘Europe stands at the cross-roads. We either gadakewith resolution and
determination — or we drop back into mediocrity. ¥é@ now either resolve to
complete the integration of the economies of Eurape through a lack of
political will to face the immense problems invalyeve can simply allow
Europe to develop into no more than a free trada.&r

The European Union now stands at another crossrostth regards the Internal
Market. Europe will either do whatever it takes ftdly integrate the Internal
Market, or due to ‘a lack of political will’, theSingle Market’ idea will be destined
to be a tale of history. The major responsibiligrénis laid on consumers, who are
expected to make cross-border purchases withifethewhile it is up to the EU to
make it possible by taking measures capable of taiaing their confidence in

doing so.

E-commerce has opened up increased opportunitiesoftsumers participating in
cross-border transactions. It also creates potemttdblems for the consumers, the
gravity of which increase dramatically in crossmrsales. However, cross-border
e-commerce is of particular importance for the EBUtas amotor of integratiorfor

the Internal Market purposésConsumers as a market agent have a key rolesn thi

! European Commission (herein after ‘The Commis$jd@ompleting the Internal Market’ (White
Paper) 28-29 June 1985

2‘The place of EU consumer policy will be at thatteof the next phase of the internal market’; ‘The
internal market remains the fundamental contextésrsumer policy.” EU Consumer Policy Strategy
2007-2013 (n 2) p.2, 4



target® Nevertheless, lack of consumer confidence remmibarrier to achieve this

target?

The EU consumer policy agenda has long been seé&ifgrmulate solutions in
order to tackle low levels of consumer confider@a.account of the spirit to further
integrate the Internal Market, ‘consumer confidénsenow the cornerstone of a
new approach to consumer protection in the EU. €ffiert has produced various
recipes;inter alia, the promotion of ADR mechanisms, the introductmnthe
Injunctions Directivé and the Regulation on European Small Claims Proeed
(hereinafter referred as ‘the ESCP’Due to the inadequacy of the existing legal
framework, current initiatives, such as, reformthg ConsumeAcquis studies on
formulating a Common Frame of Reference on Eurof&artract Law (CFR), shift
to maximum harmonisation, and debates on collectdeess mechanisms all seek
to produce answers to ‘consumer confidence’ phenomeAll these attempts are

the result of an anxious endeavour by the EU toesse consumer confidence.

This thesis, taking a different approach, attemptsontribute to these efforts by

employing substantive law instruments and individpavate enforcement, as

3 ‘Consumers are the key players in the Europeamaeny’ states the former EU Consumer
Commissioner Kuneva. She adds that: ‘There are mowe than 490 million consumers in Europe
and their expenditure represents over half of thésEjross domestic product (GPD). [...] Yet there
is an EU-wide lack of consumer confidence wheroihes to cross-border shopping. | believe that
consumers should be as confident about making paeshin other countries as they are at home.” ‘A
Personal Message from Commissioner Kunevahtp://ec.europa.eu/consumers/index_en.fast
visited in December 2009)

*‘Our need for confident consumers to drive ourmernies has never been greater ..." EU Consumer
Policy Strategy 2007-2013 (n 2) p.3

® Council Directive (EC) 98/27 on injunctions foretiprotection of consumers’ interests [1998] OJ
L166/51 (Codified by the Council Directive (EC) @2 on injunctions for the protection of
consumers’ interests [2009] OJ L110/30)

® Regulation 861/2007/EC [2007] OJ L199/1




opposed to the current direction. In the words pé @uthor: ‘Since consumer
protection is one of the most significant areas Eafropean Law, examining

alternatives is a worthwhile effort'.
1.2 The Research Question: Scope, Context and Metihalogy

Business-to-consumer (B2C) e-commerce is an upwaacket of the new era,
which is indispensable due to its vast potefititlis, however, affirmed both by
scholars and authorities that consumer confidemedommerce is currently low in
the EU. Empirical research supports this acknowieely® This reveals that the
existing legislation regulating the area is at bastfficient. Because of its huge
potential to sustain economic growth and its marktgtgrating capability through
cross-border transactions, improvement of e-comenrcrucial for the EU, which
pursues a fully integrated Internal Market. Givdre tmagnitude of the social
relevance, the scope of this thesis will be restti¢o intra-Community cross-border

e-commerce.

"'C. Poncibo, ‘Some Thoughts on the Methodologicapmach to the EC Consumer Law Reform’
(2009) 21 (3)oyola Consumer Law Revie®53-371, p.371

8 The terms ‘business’, ‘trader’, ‘seller’ and ‘slipp will be used transposable throughout the ihes
° According to a Eurostat survey, approximatelypg8 centof internet usersn the EU27 ‘shopped
online’ within the past 12 months (survey of 201@)yging from 7%er centin the UK to 9per cent

in Romania. Eurostat, ‘Internet Usage in 2010 - $&dwlds and Individuals’ (50/2010) p.4 at:
http://epp.eurostat.ec.europa.eu/cache/ITY OFFP3BIA-10-050/EN/KS-QA-10-050-EN.PDF

(last visited in July 2011) While the level of cansers who haveverbought on the Internet was 16

per centin 2003, it is continuously growing; however oiya national dimension as over a third of
EU citizens make online purchases by 2010. Seei8feurobarometer 60, ‘European Union Public
Opinion on Issues Relating to Business to Consun@ommerce’ (Executive Summary) (2004) p.3
at: http://ec.europa.eu/consumers/topics/btoc_ecomnflasif visited in July 2011) and Commission
(EC), ‘The Consumer Markets Scoreboard® lition) SEC (2010) 385, p.5 at:
http://ec.europa.eu/consumers/strategy/docs/3rtdordscoreboard_en.pdfiast visited in August
2011)




Thus the research question is how the level of wmes confidence in intra-
Community cross-border e-commerce can be increddad. question leads to the
examination of a number of issues that are deemdhte an impact on consumer
confidence and propositions will be introduced be taxis of developing legal
means for reducing the disincentive and increashe incentive to consumer

confidence in e-commerce.

Empirical evidence shows that the most common prablencountered in e-
commerce is regarding the quality of the purchaseduct'® Therefore, the subject

matter of the thesis will be on goods with quatigfects (faulty goods):

There are various factors that effect consumeridente, some of which are non-
legal. Bearing in mind the existence of those fagtthis thesis will try to pinpoint
confidence weakening agents, which law can be Ipf teeimprove. Doing this, the

focal point will be the special characteristiceedommerce.

19 Poor quality was given as the main reason of ameswcomplaints with 5@er centregarding the
last 12 months. Flash Eurobarometer (2010) (n129),23 at:

http://ec.europa.eu/consumers/strategy/docs/FI28alykical_Report final_en.pdf(last visited in

July 2011) It is revealed by the Commission inttis¢idy on Consumer Markets Scoreboard that 11
per centof people who buy online encountered problems &pér centof those were on wrong or
damaged goods delivered. The Consumer Markets Sagarg (2010) (n 9) p.25According to
another survey by the OFT, dated April 2008,@@ centof the respondents reported at least one
problem in the last 12 months with goods or ses/itey have purchased. The leading two of those
were regarding poor service quality and defectie®dg, which totalled to 5per cent. OFT,
‘Consumer Detriment — Assessing the frequency amghct of consumer problems with goods and
services’ (OFT 992) (April 2008), p.4, 19 at:

http://www.oft.gov.uk/shared oft/reports/consumeotection/oft992.pdflast visited in July 2011)

M To avoid added complexity, provision of servicel e excluded from the scope of this thesis.
However, it can be assumed that the same princigileapply for services where feasible. The same

is valid for digitally delivered products.



The perspective that this thesis sets itself is¢esicross-border e-commerce has
special challenges due to its nature, any legdtument developed must include
special measures that are able to defy those olgake Therefore, a focussed
approach is taken in order to tackle the challenafesross-border e-commerce.
However, during the course of developing such feedsproposals, those will also
be tested against established legal institutiond pnnciples, for the sake of
sustaining their legal acceptability. Although thasly sometimes produce off-focus
analysis, it is considered necessary that any palpe also admissible within the

existing legal design.

In developing solutions that builds the thesis t@sacreating a higher level of
consumer confidence in cross-border e-commerceirwitie EU, analysis of the

existing legal framework and the views submittedh®sy authorities and the scholars
will be given of particular consideration, with dueent references to empirical
evidence for support. Empirical evidence will be pdrticular significance in

identifying disincentives to consumer confidencenc® the disincentives are
determined, ways to reduce the disincentives wall ibtroduced to remedy the

situation.

Confidence is an individual concept with psychobadji associations. Without
getting into the complex psychological aspectshef issue, which is beyond the
scope of this thesis, it is only reasonable to mssthat one requires assurance,
encourage and power to boost confidence. In thgesigns put forward in this
thesis these simple associations will be taken attmount and the answers will be
developed on the axis of assuring, encouragingeamgbwering legal arrangements.

The present author believes that when speakinghlo@recing the confidence of a



consumer, individual empowerment is the key. Thaeefin order to limit the scope
of this thesis, the legal solutions introducedhrs tthesis will focus on individual

private enforcemener se*?

Private enforcement, however, is only effective whiee harmed party has powerful
incentives to pursue the case against the violatdhe case of consumer disputes, it
is known that consumers often lack incentive tospartheir rights against the
violators*® Considering the possible barriers that preventsgorers’ access to
justice, it is vital to formulate ways to increade incentive of consumers to take

their dispute to the courts where necessary.

Therefore, the aim of this thesis is to explore Hagriers posed by the special
characteristics of e-commerce that undermine coesuoonfidence in intra-
Community cross-border e-commerce and to introduussible substantive legal
solutions to eliminate those barriers. The soliaill be presented as ednsumer
confidence enhancing packagi the light of this aim, this thesis arguestttize
answer to increasing consumer confidence vis-anira-Community cross-border
e-commerce lies in empowering individual consumeith effective remedies as

regards faulty goods.

2 This approach does not in any way intend to sughes collective actions or public enforcement
are not viable. The preference is purely basedritation of the scope and the personal viewpoint
of the present author.

13 According to Genn’s groundbreaking studies on peEsExperiences of potential legal problems
of ‘justiciable’ nature, which the legal procesdeoéd a potential remedy, as regards consumer
problems concerning faulty goods and services legtibn was threatened in X&r centof the
cases, where only Ber centof the cases were taken to court, and even lesslper centattends to

a court hearing in England and Wales; whereas mdrtbose, who were interviewed involved in
formal legal proceedings in Scotland. GeRaths to Justice: what people do and think aboungo
to law (Hart, Oxford 1999) p.39; H Genn and A Paterdeaiths to Justice Scotland: what people in
Scotland think and do about going to l@dart, Oxford 2001) p.158

6



1.3 The Conceptualisation of Consumer

“Consumers by definition include all of usl” F. Kennedy, Washington, D.C., 15

March 1962.

These are the opening remarks of a speech, whigenerally regarded as the
genesis of the modern perception of the consumaivedled by the former US
President John F. Kennedy, to the US Congre$sie European consumer agenda,
echoing President Kennedy started with a preliminary programme on consumer
protection and information policy, issued by theuBdil in 1975'° Here emphasis
was given on the fact that the markets were openmghere the consumer is not
any more ‘an individual purchaser in a small logsrket’ but ‘a unit in a mass
market, the target of advertising campaigns, angre$sure by strongly organised
production and distribution group¥.This statement, acknowledging the change in
the market environment, was indeed the messendatuwé adaptation of consumer

concept to those changes.

In the course of time, the EU has developed its ommsumer concept, but not in its
primary legislation (Treaties) but by means of Dirges on consumer protection,

and the case-law of European Court of Justice (ECJ)

1 In this speech, four fundamental consumer rightsevcited: the right to safety, the right to be
informed, the right to choose and the right to bart.

15 G Howells and T WilhelmssoEC Consumer LayAshgate, Dartmouth 1997) p.9

' The Council set out five basic consumer righte:right to protection of health and safety, thérig
to protection of economic interests, the right édress, the right to information and education, and
the right of representation (the right to be hea@uncil Resolution (EEC) on a preliminary
programme for a consumer protection and informapiolicy [1975] OJ C92/1

ibid, para. 6



1.3.1 The Genesis of ‘Average Consumer’

Despite minor differences, according to the gendedinition of the Directives, a
consumer in EU law means any natural person, wlaatisg for purposes, outside
his trade, business or professiSnAccording to the definition of the Proposal
Directive on Consumer Rights, whicimter alia, aims to put joint definitions of
common concepts together, a consumer ‘means aanyahaerson who, in contracts
covered by this Directive, is acting for purposebich are outside his trade,

business, craft or professiolT.

On the other hand, the ECJ has been further dewgldpe concept in its own
course. The first attribution tcaverage consumemppeared inWarner Brothers
case of 1988° The attempt to create a common reference poirttraeed withMars

GMBH, where the ECJ referred toeasonably circumspect consumiersThe ECJ

in Gut Springenheidelefined average consumer asasonably well-informed and

18 Council Directive (EC) 97/7 on the protection @nsumers in respect of distance contracts (the
Distance Selling Directive) [1997] OJ L144/19, A&t& 2 (2); Council Directive (EEC) 87/102 for the
approximation of the laws, regulations and admiatgste provisions of the Member States
concerning consumer credit (the Consumer Credieddive) [1987] OJ L42, Article 1 (2) (a);
Council Directive (EEC) 93/13 on unfair terms imsamer contracts (the Unfair Terms in Consumer
Contracts Directive) [1993] OJ L95/29, Article 2);(lCouncil Directive (EC) 2005/29 concerning
unfair business-to-consumer commercial practiceshé internal market (the Unfair Commercial
Practices Directive) [2005] OJ L149/22, Articled).(

19 Commission (EC) ‘Proposal for a Directive on cansu rights’ COM (2008) 614 final, 8 October
2008, Article 2 (1)

2 «Average consumer’ was first quoted by the Advec@eneral Mancini iWarner Brotherscase.
Case C-158/8&Varner Brothers Inc. And Metronome Video ApS v Bfiikff Christiansen1988]
ECR 2605 AG opinion, para. 2.

2L ‘Reasonably circumspect consumaray be deemed to know that there is not necegsatihk
between the size of publicity markings relatingatoincrease in a product’s quantity and the size of
that increase.’ (emphasis added) Case C-470/93n/gegen Unwesen in Handel und Gewerbe Koln
e.V. v Mars GmBH [1995] ECR 1-1923, para. 24

8



reasonably observant and circumspeétThe ECJ set its own ‘average’ benchmark
in Gut Springerheide, and this notion is now esshlld by reference in subsequent

case-law?®

This ‘average’ standard set by the ECJ has be¢ici®ed, due to its potentially

detrimental consequences on consumer protectiolVistt puts it:

The broad issue in relation to the average conseomept is the concern that
it may end up setting a relatively low level of faction, thereby undermining
the potential for a high level of protection set above, and, in particular,
given the full harmonisation context, forcing somember states to reduce
their pre-existing levels of protectigh.

He has also referred to case-law and commented‘thhas often been concluded
that such [reasonably well informed] a consumerldowt have been misled by the
information in question. This is sometimes vieweadtlae confirmation of the fact
that the “reasonably well informed, etc.” model e&fs too much of consumers in
terms of self-relianceé” This is a valid statement, as the ‘average’ dediniof the
ECJ reflects an approximation error, assuming dmatverage consumer is at the

level of an ideal, rather than the existent.

22q...] in order to determine whether the descriptiarade mark or promotional description or

statement in question was liable to mislead thelmser, the Court took into account the presumed
expectations of aaverage consumer who is reasonably well-informedi r@asonably observant and
circumspect[...]' (emphasis added) Case C-210/96 Gut Springelth GmbH, Rudolf Tusky v
Oberkreisdirektor des Kreises Steinfurt - Amt fieblensmitteliiberwachung [1998] ECR 1-4657,
para. 31

% For instance see: Case C-220F8ee Lauder Cosmetics GmBH & Co. OHG v Lancasteufs
GmBH [2000] ECR 1-117; Case C-99/01 Criminal Proceediagainst Gottfried Linhart and Hans
Biffl [2002] ECR 1-9375; Case C-44/0Rippig Augenoptik v Hartlauer HandelsgesellscHafi03]
ECR 1-3095.

2 C. Willett, ‘Fairness and Consumer Decision Makimgder the Unfair Commercial Practices
Directive’ (2010) 33 (3) Journal of Consumer Pol&47-273, p.269

% ibid



In the following years, the ECJ has improved thetiamp by stating that
consideration should be given twltural, social and linguistic factoraffecting
consumers when employing the criterf8nThe refined definition of average
consumer is now based on classification of diffeignoups of consumers targeted
by a product, and assessing the expectations aesumptions of the average

consumers of that group.

The Unfair Commercial Practices Directive (UCPD)s hacorporated the same
approach towards the notion of ‘average consuméfitmang that where a
commercial practice or a product is directed tal@arly identifiable group of
consumers who are particulaniyulnerable because of their mental or physical
infirmity, age or credulity, average consumer shallassessed with reference to the

average member of that grotfp.

The European consumer policy is based on the asmamphat the market is
operating on rational-acting consumers, who arergthe correct information, able
to make welfare-enhancing decisidfisMicklitz, Reisch and Hagen communicate
Trzaskowski’'s remarkable views in the introductidhey published on an
introduction to ‘Behavioural Economics, Consumelidyp and Consumer Law’

Symposium. They have stated that:

% Case C-220/9&stee Lauder Cosmetics GmBH & Co. OHG v Lancasteu GmBH[2000]
ECR I-117

" Directive 2005/29/EC [2005] OJ L149/22, Article 5

% H.W. Micklitz, L.A. Reisch and K. Hagen on behaffJCP Editors, ‘An introduction to the Special
Issue on “Behavioural Economics, Consumer Poliog, @onsumer Law™ (28 June 201J9urnal of
Consumer PolicyOnline First Publication) p.1, at:
http://www.springerlink.com/content/725v7303k4230/fulltext.pdf (last visited in August 2011)
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The author concludes that the human cognitive schire is limited and
divided into procedural and substantial limits, efhiaffect particular choices
directly. He sums up that there is a wide gap betwthereal average
consumerand thehomo economicuthat the European Court of Justice has
applied in its decision's.

Further analysis of the issue requires the examimaif Behavioural Economics,

which is beyond the scope of this theSis.
1.3.2 The ‘Vulnerable Consumer’: Back to Reality?

Cataloguing consumers with reference to an ‘averegecept that was seemingly
defined at an unusually high standard by the E@8ccéor resolutions on the basis
of lessening the rigidity of this criterion to lasts the legitimacy of this definition
was highly questionable in terms of consumer ptaiec Although, as mentioned
by Incardona and Poncibo, ‘it is not clear what timpetus was that moved the
Commission to resort to a new variant of the psgiimal consumer® the

‘vulnerable consumeédefined by the UCPD was probably the way out.

But who is this vulnerable consum& According to a research by Burden for the
OFT, 70per centof the UK population could potentially be definagsl vulnerable in
relation to seven categories, which are; elderlyppe young people, the

unemployed, those with a limiting, longstandingnhes, those in low income

2 jbid. p.5 (emphasis added) J. Trzaskowski, ‘Betvandl Economics and the Law: How

Behavioural Economics and Neuroscience may be Agdplio the Interpretation of Unfair
Commercial Practices’ Behavioural Economics, CormurRolicy, and Consumer Law An
International and Interdisciplinary Symposium, EBlprence, 24—-26 June 2010

%0 ‘BE looks into the empirics of the market and geak how market participants actually behave,
how they deal with the information they receive aivtheir limitations are as regards cognitive &pili
to solve optimisation problems, and to enforcerthights.” See: Micklitz, Reisch and Hagé&011)

(n 28) p.2,

3L R. Incardona and C. Poncibo, ‘The Average consptherUnfair Commercial Practices Directive,
and the Cognitive Revolution’ (2007) 30 dgurnal of Consumer Polic¥1-38, p.28
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households, members of ethnic minorities and thegh no formal education
qualifications® This leads to the question whether ‘vulnerablescamer’ is the
regular type and ‘average consumer’ is the excepdi® opposed to the common
understanding. Regardless of the answer, it ig ¢thedt none of the defined groups
are homogenous. As Hogg, Howells and Milman phraslkes legal concept, for
understandable reasons, fails to differentiate betwcategories of consumers or to

analyse the extent of their vulnerabilif§.’

The European Economic and Social Council (EESCitified in its Opinion in
response to the Council's 1999 Resolution on thasGmer Policy Action Plan
1999-2001, who are considered ‘vulnerable consumi&tsnderlining the fact that
everybody does not have ‘the necessary self-asseiamd assertiveness to make his
or her choices and to come to sensible decisiadhg’, EESC suggests that the
reasons for this may be ‘economic deprivation, latknowledge, or social and/or
cultural backwardnesg® Thus, it was submitted that special consideragiuould be
given to groups of vulnerable consumers that irelitde handicapped, foreigners,

people drawing benefits or the minimum wage antiioim’ >

The fact that vulnerability may be attributableatovariety of conditions requires a

case-by-case investigation. The ECJ focused ofptiesumable expectatiomd an

32 OFT, ‘Vulnerable Consumer Groups: Quantificationd aAnalysis’ Research by R. Burden
(Research Paper 15) (OFT 219) (April 1998) p.5t6, a
http://www.oft.gov.uk/shared oft/reports/consumeotection/oft219.pdflast visited in July 2011)

% M. K. Hogg, G. Howells and D. Milman, ‘Consumenrsthe Knowledge-based Economy (KBE):
What Creates and/or Constitutes Consumer Vulnénalil the KBE?’ (2007) 30 (2Pournal of
Consumer Policy151-158, p.154

34 Council Resolution (EC) on Community consumer @oli999-2001 [1999] OJ C206/01

% European Economic and Social Committee Opinion)(BE the ‘Consumer Policy action plan
1999-2001' [1999] OJ C209/1, para. 5.4

% ibid
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average consuméf’ in determining alleged unfair commercial practic@is
requires the assessment of perceptions of thedgeeconsumer’ in question. This
assessment is based on the ability of a consumproess the information in a

reasonable way. With reference to case-law, Incaa@md Poncibo pinpointed that:

It is not easy to reach a balance of understanthaty makes the average
consumer standard a predictable one, capable efrdigtation in the courts.
The case law depicts the average consumer as iaefhrmbservant, and
circumspect, but it also recognises that he or rslag have an imperfect
understanding of a product purchase and may nat pag attention to some
features of the produd}.

Seeing the challenges in assessing the perceptiofeserage consumer’, Alvisi
studied the ‘reasonable man’ as a consumer andsumoer's reasonable
expectations’ with reference to the Italian intetption of the issue regarding the

unfair commercial practices. Alvisi identifies that

In real life, consumers are that flesh and blooadlppe whose expectations can
deemed reasonable if appropriate to their circuncsts and to their ability to
understand those circumstances. An unusual expecte in this respect
reasonable only if it can ‘reasonably’ be predicbgdthe trader concerned.
Traders and judges alike need to take into acceugtt factors as age, physical
or mental infirmity and naivety in thinking aboutet concept of reasonable
expectations. Reasonableness is a term that bynitiii entails an
understanding of the realities of life: that is,atequate awareness formed by
day-to-day contact with the real world, taking iraocount the individual
cir%lémstances of the person concerned, their pnuhleulnerabilities, and so
on.

It may be said that being ‘vulnerable’ is a justifion for a consumer as long as it is
‘reasonable’ in its own league. It is though naaclto a consumer, when he/she is

‘reasonable’, and thus entitled to protection. Wwise, the expectations of the UCPD

37 Case C-210/96 Gut Springenheide GmbH, Rudolf Tus@perkreisdirektor des Kreises Steinfurt
- Amt fur Lebensmitteliberwachung [1998] ECR I-46pdra. 31 (emphasis added)

3 Incardona and Poncibo (2007) (n 31) p.26

39 C. Alvisi, ‘The Reasonable Consumer under Eurogeahltalian Regulations on Unfair Business-
to-Consumer Commercial Practices’ in G. Bongiovaginal. (eds.) Reasonableness and Law (Law
and Philosophy Library, V.86) (Springer, London 90(.286
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and the ECJ from the businesses are not cleaeei:nto be made unambiguous
whether the businesses can be held liable for tweirmercial practices, which do
not target a particularly vulnerable group, but san be unfair on some consumers
due to their vulnerable condition. As Incardona &uhcibo puts it: ‘Only when
sellers can know in advance the threshold that rbasinet, in interactions with

prospective purchasers, can they proceed with @endie to enter the markét.’
1.3.3 The ‘e-consumer’: From Information to Informton Technologies

To an attempt to attain tleverage reasonablenei®e EU has increasingly focused
its consumer policy on empowering consumers. Tietegly has been to inform and
educate the consumer, so that they can make masonable and predictable
choices, which can help to reduce the uncertaiapy §ven more, the consumers are
often expected to educate themselves. AccordirthedAdvocate General Fennelly
in Estée Lauder stated that: ‘The presumption &t ttonsumers will inform
themselves about the quality and the price of petedand will make intelligent

choices*

Without taking into account the humanely factorachs as the psychological
condition of the person considered at the time exdfision-making, it is estimated
that everybody will reach intelligent and ratiomainclusions using the information
given. However, as Howells puts it: ‘The truth at we are all to some extent

vulnerable, because of the limitations of the humamd.*?

9 Incardona and Poncibo (2007) (n 31) p.35

*l Case C-220/9&stée Lauder Cosmetics GmbH & Co. OHG v Lancasteuf GmbH [2000]
ECR I-117, opinion of Advocate General Fennellyivdeked on 16 September 1999

2 G. Howells, ‘The Potential and Limits of Consuni@npowerment by Information’ (2005) 32 (3)
Journal of Law and SocieB49-370, p.359
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With reference to the UCPD and the case-law ofBRd, Alvisi asserts that the
consumer ‘is not expected to have a normal altititunderstand but need only be
“reasonably observant and circumspect, taking eatoount social, cultural and
linguistic factors” and stresses that ‘... your lgeimformed does not mean you
understand...*® On the other hand, Incardona and Poncibo, refgriin Posner,
conclude that: ‘As a consequence of their assuma@dnality, consumers would
largely be held responsible for their own acticasgd the potential liability for the

company would be greatly reducéd.’

The Commission’s Consumer Policy Strategy 2007-20%83on ‘empowering
consumers, enhancing their welfare and effectiyebtecting them*’ Identifying

the EU consumers as the ‘lifeblood of the econorting, Commission declares that:
‘Confident, informed and empowerednsumers are the motor of economic change
as their choices drive innovation and efficientyEmphasising the importance of
‘equipping the consumer with the skills and toadulfil their role in the modern
economy mention is made of reinforcing thednsumer dimension of the Internal
Market.*” It is also acknowledged that: ‘The sophisticatiminretail markets is
increasingthe role of consumerdhe greater empowerment of consumers has also

led to greater responsibilities for them to manigér own affairs*®

These statements verify that, the consumer imagieeirEU has changed drastically

with the Internal Market project. Despite starting a basis that emphasise the

3 Alvisi (2009) (n 39) p.287

*4 Incardona and Poncibo (2007) (n 31) p.38

“5 EU Consumer Policy Strategy 2007-2013 (n 2)
% ibid, .2

“"ibid (emphasis added)

“8ibid, p.3 (emphasis added)
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prevalence and extensiveness of the consumer monefobowing Kennedy’'s
definition, the emphasis has gradually been shiftedn the individual, to the
costume those individuals are wearing as consurfrers; personto persona This
costume is a uniform that signifies th@e the consumers have taken on. Now the
consumers have evolved to be active market agerite, possess the power to
directly influence the realisation of the InterMdarket, whereas earlier they were
merely the demand side of goods and services. Kéysrole is seen as what
gualifies them protection. Thus, Oughton and Wiltate that consumer is ‘viewed
as a market player whose action (or inaction) talvn constructing the single
market.* It appears as though the EU demands of the comsuaneertain level of
prudence(rather than reasonableness) in thgibs to facilitate the Internal Market

project, and that ‘prudence’ is sought to be gibgrronsumer education.

Keeping in view the priority of the Internal Markéhe Consumer Policy Strategy

2007-2013 also refers to the importance of e-corneer

The internal market has the potential to be thgestr retail [B2C] market in
the world. ... The advent of e-commerce revolutiorhiow has still not
reached critical mass, has transformed the potefatiaintegration of retail
markets in the EU to give a major stimulus to cotitipeness and expand the
opportunities for EU citizens. While the technotmjimeans are increasingly
in place, business and consumer behaviour lagsbérind, restrained
respectively by internal market obstacles and & tzcconfidence in cross-
border shopping®

It is observed that the power of the role that ¢basumers are endowed with is
increased by the potential that e-commerce holdd,is prospective reflection on

the Internal Market. This adds to the expectatibmosn consumers: adapting to

9 D QOughton and C Willett, ‘Quality Regulation in pean Private Law’ (2002) 2%ournal of
Consumer Policy299-328, 303
0 EU Consumer Policy Strategy 2007-2013 (n 2) p.2
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information technologies, and taking their part digital transformation as e-

consumers.

Hogg, Howells and Milman draw attention to the extef these expectations in

relation to resources and comment that:
Some of the critical issues which characterise woress in the KBE
[knowledge-based economy] relate to resourceslyfite® thenew skillswhich
they need in order to participate in the KBE; aadomdly, to theassetssuch
as computers, that are needed to participate falljnany of the ‘virtual’
aspects of the modern marketplace. Many of thetrel@c and technological
tools needed to participate in the KBE require comsrsto develop new
technical skills™*

They also refer to Ekstrom and note that:

The implications of gaps between resources andKBi, represent firstly,

potential difficulties for disadvantaged individaand communities; secondly,
potential sources of stress for intergeneratiordtionships; and thirdly,

important issues around the teaching and learningegses within consumer
socialisatiorr?

The ambition to transform consumers to e-consum@&guires more than
empowerment through information. It is a matter fioflancial and educational

capacity as well as the will to learn.

Another important aspect is the power of inform@aten e-consumers. As Fazekas
puts it: ‘Information technology is producing a lot benefits for consumers. For
instance, information has become available muchemeadily and in much greater

amounts than ever before possibfelhformation is usually processed in a more

*1 Hogg, Howells and Milma(2007) (n 33) p.153 (emphasis added)

2 ibid, with reference to K. M. Ekstrom, ‘Consumencglization Revisited’ in R. W. Belk (ed),
Research in Consumer Behaviour V(Esevier, Oxford, 2006)

%3 J. Fazekas, ‘Access to Justice in the InformaBoniety’ in T. Wilhemsson, et al. (edSpnsumer

Law in the Information SocietKluwer Law International, The Hague 2001) p.137
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sophisticated way by those who are above averageerms of education and

possibly wealth. Howells explains the issue as:

Those who take advantage of information are likelyoe themore affluent,
well-educated middle class consumegsidence ... suggests that it is better-
off consumers who tend to make use of informatidithough a margin of
consumers who use information may put up stand@ardsveryone, this will
not assist poorer consumers in segmented matkets.

So does information too discriminate against thertgrable’?

As regards the use of the Internet and participatiothe e-commerce, information
is crucial in various aspects. Firstly, information computer skills is required to
use computers and the Internet; secondly, infoonatin browsing, searching and
comparing goods over the Internet is required toess the virtual marketplace;
thirdly, information on choosing a secure and d#awebsite (which preferably
offers a lower-price) amongst a myriad of optiansaquired to make a better choice
in purchasing a product; and finally, information paying online and doing it
safely is required to finalise the process. Mealwyhnformation onhow to make
use of the informatiomprovided by the websites is also required to m&enthe

benefit.

This is a lot of information to take in, especiatlynsidering that it is supposed to be
understood and used wisely. The benchmark in ogldt e-commerce is relatively
higher, leaving a greater segment of people ‘valbler, which cannot benefit from
the opportunities of information. Hogg, Howells avidman describe the process as
follows: ‘[T]he digital age and the Internet havenmowered consumers to be

sceptical, but equally exposed him/her to morestiglossibly requiring higher-level

> Howells (2005) (n 42) p.357 (emphasis added)
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skills in order to navigate in the KBE marketplateOne of the reasons of low
levels of consumer confidence in e-commerce is gdshbdue to this complicated

configuration that requires a high-level of compete

The conceptual picture of consumers presentedsrstttion, demonstrate different
stages of development of consumer notion in thewib the contribution of case-
law of the ECJ and the consumer policy that is prily driven by the Internal
Market project. As far as the point reached todsyconcerned, the ‘average’
description refers to a high-profile consumer, vih@onfident, capable, informed,
reasonable and empowered. Engaging in cross-b@dsmmerce and thereby
fulfilling his /her role properly is regarded aspaority for consumers. However,
information based policies, disregard the poss$ybihf emergence of the inherent
irrationality in decision making of consumers, astume that consumers observe
and process the information in a rational way aatin predictable conclusions. It is
noted by Hanson and Kysar that, the ‘cognitivesilms’ are not limited to the
‘uneducated or unintelligent and they are not fgatfipable of being unlearnetf.
Yet still, the information asymmetry that existstvoeen the high-profile e-
consumers who are well-educated and wealthier, taadvulnerable’ consumers
who lack resources, is arguably aggravated by ttiézation of information

technologies by the former.

*5Hogg, Howells and Milma(2007) (n 33) p.155

% J. D. Hanson and D. A. Kysar, ‘Taking Behaviowmaii Seriously: The Problem of Market
Manipulation’ (1999)Harvard Public Law Working PapeXo. 08-54, 103-217, p.103, available at:
http://papers.ssrn.com/sol3/papers.cfm?abstract 288182(last visited in July 2011)
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1.4 Protection to Confidence: Issues on Consumer Rty
1.4.1 The Potential of Private Enforcement

Consumer Commissioner Kuneva in her statement ugmn Commission’s

‘consumer enforcement package’ corresponded that:

Enforcement matters, because it matters to evergwuoer that they can return
a faulty product or have it repaired. It matteratth product ordered over the
Internet arrive on time, and ... [E]ven the best coner rights are no good if
they only exist on paper — they must be enforcatieayround’

Public enforcement usually corresponds to protacti@ administrative measures,
which are of preventive €éx ant¢ nature; while, private enforcement usually
associates with judicial enforcement, which haseaedial aspectegk posy.
Although rare, in some legal systems, public bodresalso endowed with a judicial
power, such as the OFT (Office of Fair Trading}he UK. Despite the existence of
such systems, the term ‘public enforcement’ willthleen to refeex antecontrol by

administrative measures, unless otherwise is itelica

Even though the ideal is to provide protectiondonsumer®x ante it is merely a
utopian, and deviations from the law are inevitabléhin a society. Therefore, a
comprehensive protection system cannot be thoughbw anex postdevice, that
is to say redress mechanisms that remedy the canswhen preventive measures

are breached.

Public enforcement aims ensuring better compliawdé consumer legislation.

Vukowich, emphasising the role of public enforcemstates that:

" Europa, Press Releases, ‘Consumer protection: Gssium to strengthen systems to enforce
consumer law’, IP/09/1080, 02 July 2009, at:
http://europa.eu/rapid/pressReleasesAction.do#eder1P/09/1080&format=HTML&aged=1&lang

uage=EN&quiLanguage=¢tast visited in July 2011)
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Although consumers and consumer associations wffiticue to have an
essential enforcement rol® play, through the courts, a fully functioning
Internal Market will also depend on public consuraaforcement authorities
acting in co-operation a%nforcers of last resort’ The ability of public
authorities to act to prevent consumer detrimerforeeit happens, when
businesses act fraudulently, dishonestly or unfarld to persuade businesses
to change their ways without recourse to time-caomeg legal procedures is
an essential component of business and consumédeoce>®

This inevitably is crucial, but surely not suffiote considering thessentialrole of
private enforcement. Private enforcement safegusuatsthe mandatory substantive
law reaches and protects the individual consunvengye public enforcement lacks

and breaches occur, for which consumers are ehatlemedy.

Shavel, in his study, evaluating the reach of adstrative fines in relation to

liability for harm, concludes the following:

[Fline differs from liability in its public natureprivate parties do not institute
suits to collect fines nor benefit financially whtrey are paid. The principle
implication of this is that the likelihood of impiien of a fine may be less
than the likelihood of a private suit. Private parties ... will not profit from
reporting harm but may from bringing stiit.

This marks the potential of administrative measweespost All the preventive
measures are irrelevant for an individual consuomee the harm is done; after that
point, all that matters is the redress and the dasabe paid. Issarcharoff,
corroborating this view suggests that: ‘governmesgulation is limited on its
capacity to provide effective ex ante checks onroppr commercial market

activity’ whereas ‘[e]ffective legal oversight ofomsumer welfare requires

8 W.T. Vukowich, Consumer Protection in the 2LCentury — A Global Perspecti@ransnational
Publishers, New York 2002) p.515 (emphasis added)

%9 S. Shavell, ‘Liability for Harm versus RegulatiohSafety’ (1984) 13 (2Journal of Legal Studies
357-374, p.373
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mechanisms of ex post review that can effectivelgigh misconduct and thereby

deter opportunistic fraud®

In their study on private enforcement of law, Lamdad Posner made an assessment
on the choice of enforcement type and suggestddreiift mixture of public and
private enforcement models for ‘public law areagllsas criminal and ‘private law
areas’ such as contract and tort. They argued tfat: areas of law such as
contracts and torts, ... the main burden of enforecgrfedls on the private sector.
Breaches of contract, and torts, are not invesidjar prosecuted by the state. The
state’s role is limited to furnishing the court ®yms.?" Following this argument,
they verified that: ‘Thus, our model predicts — amd in fact observe — greater
reliance on private enforcement in areas such @$, tontract, property and

commercial law.. %2

Micklitz also mentions this division: ‘...the combiman of administrative and
judicial enforcement is likely to change in relatito the type of product-related risk
or service and the scope of regulation, whethefitquéhat is, protection of

economic interests) or safety regulatiéh.’

0’3, Issacharoff, ‘Group Litigation of Consumer @ai Lessons from the U.S. Experience’ (1999)
34 (1)Texas International Law Journal35-150, p.136

¢ W.M. Landes and R.A. Posner, ‘The Private Enforeenof Law’ (1975) 4 (1)The Journal of
Legal Studiesl-46, p.31

2ibid, p.32

8 F. Cafaggi and H.W. Micklitz, ‘Collective Enforcemt of Consumer Law: A Framework for
Comparative Assessment’ (2008) 16 Eyopean Review of Private La3®1-425, p.395
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Shavel, confirming the above, suggests the useightp enforcement method for

tort, due to its natur®. He also explaingnter alia that:

In many situations, an enforcement agent wouldhase the information to
prevent an undesirable act before it happened., Thasise of sanctions rather
than preventions seems necessary to control thedbrategory of acts with
which tort law is concerned®>.

This surely is a valid argument relating to breaobieconsumer contracts, as well as
torts. In addition to that, the victim is informexd the violator, and it is more
efficient to expect the one who has such infornmatm enforce the law against the
violator, instead of expecting an investigationnfrehe public enforcers. To make
use of this opportunity and provide the privateoecdr with an incentive it is
established that ‘what the liable pays is what plaety who sues successfully
receives®® Shavel, underlines the ‘weakened’ deterrent eféécpublic law, and

comments that in such situations the legal systesmg@ the private enforcement)

‘responds so as to remedy the problem of insufftoieterrence®’

In line with the views of the above, Issacharoffl &@@amuel suggests that ‘Contract
law requires a court system to back it up shoul@ @arty be in breach®
Considering that the focus of this thesis is oreHmerce, so it surely involves B2C
sale contracts. Despite the existence of ADR sckemikich are, although limited,

instrumental; use obrdinary court system is fundamental private enforcement.

% S. Shavell, ‘The Optimal Structure of Law Enforeati (1993) 36 (1), Part dournal of Law and
Economics255-287, p.259-260

S ibid, p.272

% ibid, p.273

®7ibid, p.274

%8 3. Issacharoff and 1.J. Samuel, ‘The Institutidbamhension of Consumer Protection’ (2009) Public
Law & Legal Theory Research Paper Series, WorkiagelP No: 09/18, New York University,
School of Law, p.9, accessed latttp://ssrn.com/abstract=13697@dst visited in July 2011)

23



As Fairgrieve and Howells put it, ‘... such voluntgryocedures should not be a
substitute for workable legal procedur&SFor one thing, it fortifies the position of
consumersvis-a-vis their counterparties (businesses) concerning ttlaims. For

another, the knowledge of being entitled to purter claims before the courts
verifies the comprehensiveness of the protectioarded to the consumers. Both

help to enhance the confidence of consumers.

In their study Becker and Stigler identified sigraint issues regarding private

enforcement. They assert that:

The quality of enforcement depends ... on whethaolaton has a ‘victim'...
Enforcement is generally more effective againstlations with victims
because victims have a stake in apprehending wislaéspecially when they
receive restitution.’®

Consumers as theittims have motives to enforce their rights against‘thelator
sellers, but the magnitude of these motives does amays merit a court

proceeding. Scott suggests that:

Consumer responses to problems with goods andcssrvary between doing
nothing through to complaining to the supplier thgb to pursing alternative
dispute resolution mechanisms and litigation. Thestential responses are
gradated in terms of time and cost involvad.other things being equal the
greater the loss the more likely is a consumerstalate their complaint to
more costly and time consuming processes. Howdwestale of the loss is
not the only factorKnowledge of consumer entitlementay also play a role,
though with larger losses it is more likely thataamsumer will seek advice and
so become better informéd.

%9 D. Fairgrieve and G. Howells, ‘Collective Redrés®cedures — European Debates’ (2009) 58 (2)
International and Comparative Law Quarte®y9-407, p.404

0 G.J.Becker and G.S. Stigler, ‘Law Enforcement, Malfemsaand Compensation of Enforcers’
(1974) 3 (1)The Journal of Legal Studids18, p.4

™ C. Scott, ‘Enforcing Consumer Protection Laws’ 2P UCD Working Papers in Law,
Criminology & Socio-Legal Studies, Research Papep. N15/2009, p.4, accessed at:
http://papers.ssrn.com/sol3/papers.cfm?abstract 4diE256 (last visited in July 2011) (emphasis
added)
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Survey results reveal that in most of the consudigrutes regarding faulty goods

and services, the initial action taken by consunit® contact the other partyo

communicate the clairff,and nearly half of those reach a satisfactoryeseént’®

Therefore, the power of consumer at the initiaystbecomes more important, since
many attempts for a legitimate claim may be disedssy sellers, claiming that the
consumer is not entitled to a remedy in that paldic situation. This power is

greater where the consumer is equipped with a tighéake the claim further to a

t74

court as it may be a used akgal threat’™ Another dimension of this power lies in

the consumers’ awareness of their rights. Loodjisnstudy on individual private

enforcement of consumer rights describes this lsAfs:

When the consumer, ... would try to enforce his sglite would in many
cases be confronted with the fact that most tradessnot aware of the rights
of consumers either and — if they have not alregdgn in to the consumer for
fear of reputational damage — will be inclinedhmk the consumer’s claim is
unjustified and therefore to deny the consumernrmaedy to which he may
actually be entitled. ... already the lack of knowjedof consumerand of

2 In England and Wales, 78er centof consumers, who encountered a problem regaridinlyy
goods and services contacted the other party tiveeshe issue, where the rate wasp@s centin
Scotland. Genn (1999) (n 13) p.106; Genn and Rater?001) (n 13) p.54 Also according to a
survey conducted in 2010, pér centof the EU consumers encountered a problem witreéndst 12
months when buying goods or services, angédr3centof those contacted the seller/trader to resolve
the problem, while the remainingp&r centdid not take any action. Flash Eurobarometer, STomer
Attitudes towards Cross-Border Trade and ConsumzteBtion’ (Analytical Report) (Flash EB 299)
(March 2011) p.42-43, ahttp://ec.europa.eu/public_opinion/flash/fl_299 peli.(last visited in July
2011)

3 The above Flash Barometer survey revealed thaebtentof the consumers, who contacted the

seller, were very or fairly satisfied with the wteir complaint was dealt with, where pér cent
were not very satisfied or not at all satisfiedhathe outcome. ibid, (Flash EB 299), p.43
" Genn’s survey in England and Wales shows thaBipet centof consumer disputes legal action

was threatened where onlyp8r centwere taken to court. Genn (1999) (n 13) p.39
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traders of existing consumer rights stands in thay vof an effective
enforcement of consumer law by consumers themsélves

This takes the subject back to consumer empowerthemtigh information. Loos
also emphasises that consumers cannot enforceitites unless they know of their
rights’® Even though knowledge plays a key role in indigidprivate enforcement
by consumers, surveys demonstrate that consumaesally concern with solving
their specific problems that they are encounteahghe time, rather than learning
their legal rights in gener&l.The Internet, being one of the most effective rseafn
providing such information, in fact, aggravates dgia@ to the advantage of thgh-

profile consumers, who can make use of it.

Becker and Stigler comparing the motives of privaate public enforcers comment
that: ‘The essence of victim enforcement is compgos of enforcers on
performance, or by “piece-rate” or a “bounty”, eatl of by a straight salar{’ The
problem with most consumer disputes, however, esldlv value of the ‘bounty’ in
comparison with the costs of enforcement. This a@bbp is one of the most
significant barriers to consumers’ access to jestimough ordinary court system.
Loos argues that protection offered to consumerBlppean and national laws can
only be effective if consumers’ access to the caydtem is safeguarded, and

inspects the obstacles in seven categories: ignerahconsumers on the possibility

> M.B.M. Loos, ‘Individual Private Enforcement of @sumer Rights in Civil Courts in Europe’
(2010) Centre for the Study of European Contractv \orking Paper Series No. 2010/01,
Universiteit van Amsterdam, p.5, accessed at:
http://papers.ssrn.com/sol3/papers.cfm?abstract 585819(last visited in July 2011)

®ibid, p.4

"In the England and Wales survey, of consumersisgealdvice, 73er centwanted to get advice

on how to solve the problem, where onlypef centsought advice on their legal righGenn, (1999)
(n 13) p.108
8 G.J Becker and G.S. Stigler (1974) (n 70) p.14
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of settlement of the dispute by a court, the detdreffect of formal language and
other formalities of the court procedure, the eomi strain involved in having to

go to court, prior communication and notificatioequirements and related
evidential problems, duration of the proceduretso$ the procedure, and problems

in international cases.

Despite the drawbacks, Becker and Stigler make iorenf some collective benefits

of employing private enforcement:

Society would use fewer resources to detect malfezes.. [IJn addition, the
right amount of self-protection by potential vicinis encouraged, not the
excessive (wasteful) self-protection that resulthemv victims are not
compensated, or the inadequate self-protection tbsults when they are
automatically compensatéd.

This is an interesting point in terms of consumenfcdence. When translated into
consumer cases, it argues that a public enforcemimsive policy, not only causes
overspending of public resources, but also createsncerned consumers, who do
not pay sufficient attention to the reliability tife businesses they are dealing with;
yet where no public enforcement is in place, itdkeao consumers being
overprotective and of low confidence. Although umoerned consumers would
probably be overconfident, at the same time, theylevbe more prone to deception,

which would give rise to the need for private enénent for obtaining remedy.

This section until now, attempted to provide a ymetof the importance of private
enforcement in consumer disputes of contractualreatNotwithstanding the
significance of public enforcement, the essenti@racter of private enforcement,

along with the personal attitude of the presenh@utowards the issue, induced the

" M.B.M. Loos (2010) (n 75) pp.5-13
8 G.J Becker and G.S. Stigler (1974) (n 70) p.15
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preference of examining the research questionisfthiesis on the focus of private

enforcement and developing solutions in that dioect
1.4.2 Individual v. Collective Redress?

The protection of collective consumer interests dlasys been an important issue,
and it has been exercised in various ways. MosthoSe methods involves
protection by public bodies, which generally arepoéventive natureek ante, as

explained above.

In an attempt to improve enforcement and accegsgstee, the Commission in its
2007-2013 Strategy set as one of the objectivge: frotect consumers effectively
from the serious risks and threats that they catauide as individuals... [which is]
essential to consumer confidence’, and stated ithatll also consider action on
collective redress mechanisfiisTo complement that objective the Green Paper on
Consumer Collective Redress was introduced to dssthie availability of an EU

level instrument?

Some instruments for consumer redress are alreadforce in the EU. The
Injunctions Directive was introduced to protect tdo#lective interests of consumers
in contemplation of remedying the gap in the erdarent® However, on the tenth
year of the Directive, it was reported that the hagesm has been used in only two

cross-border cases, both of which were by the OFTthe UK, which is

8L EU Consumer Policy Strategy 2007-2013 (n 2) p.11

82 Commission (EC), ‘Green Paper on Consumer Colled®edress’ (Green Paper) COM (2008) 794
final, 27 November 2008

8 Directive 98/27/EC [1998] OJ L166/51 (Codified birective 2009/22/EC [2009] OJ L110/30)
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‘disappointing ®* Assessing the inadequacies of this Directive, Ehe Consumer
Law Compedium has also suggested the evaluatitacibtating cross-border class-

actions®

Regulation on Consumer Protection Cooperation, agullic enforcement
instrument, was introduced to enable authorisededanational agencies to request
another Member State agency to act on an infringffeRecognising the fact that
this is a relatively new instrument, the Commissimas acknowledged that ‘it
indicates that public cross-border enforcement a¢ yet satisfactory’ and ‘the
overall performance of the existing consumer rexdrasad enforcement tools

designed at EU level is not satisfactot.’

The debate on whether to act on collective redoesthe EU level, is still ongoing
and recently the Commission held a public consohlabn the European Approach
to Collective Redres® While sharing the view that EU action on the sabje

important® considering the potential its contribution couliiaas an extra redress

8 Commission (EC), ‘Report concerning the applicatid Directive 98/27/EC on injunctions for the
protection of consumers’ interests’ (Report) COM(R) 0756 final, 18 November 2008, para.13, 14
(emphasis added)

8 H. Schulte-Nélke, C. Twigg-Flesner and M. Ebersisje ‘Consumer Law Compendium’
(Comparative Analysis) (2008) p.644, at:

http://www.eu-consumer-law.org/consumerstudy fuil pelf (last accessed in July 2011)

8 Council Regulation (EC) 2006/2004 on cooperatietwieen national authorities responsible for
the enforcement of consumer protection laws [2@D31].364/1

87:Green Paper on Consumer Collective Redress’ (GRsper) COM (2008) (n 82) p.6

8 Commission (EC), ‘Public Consultation: Towards ah€rent European Approach to Collective
Redress’ (Staff Working Document) SEC (2011) 17alfi4 February 2011

8 For instance see: BEUC, ‘Towards a Coherent E@mopeproach to Collective Redress, BEUC's
Response to the European Commission Consultatid®osifion Paper) (29 April 2011)
BEUC/X/2011/049 at:
http://ec.europa.eu/competition/consultations/2@bllective_redress/beuc_en.pdfast visited in
July 2011)
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mechanism, these discussions are beyond the scbpti thesis. Rather,
deliberation will be given on the capability of lsmtive consumer redress for the

purpose of this thesis, and whether it is favowgablindividual consumer redress.

The 2011 Consultation Paper makes mention of twasipte forms of collective
redress mechanisms: ‘by way fjunctive reliefthe claimants seek to stop the
continuation of an illegal behaviour; by way obmpensatory reliethey seek
damages for the harm caus&€lThe injunctive relief does not facilitate the reeoy

of losses of individual consumers. Therefore, ih@t the most appropriate way of
enhancing consumer confidence in cross-border evmge. A consumer harmed
by the economic loss suffered due to the purchésefaulty product, would most
likely to seek compensation rather than cessatidheoinfringement. Therefore, the
collective redress mechanism employed, if any, dolikely to have a more

comprehensive effect should it offer compensateligf:

Despite the continuing assessments, one thing terokear from the start; the EU
will not replicate U.S. style class actiottsCollective redress is only possible for
cases where many consumers are likely to be affettg the same legal
infringement of a trader. As the 2011 Consultati®aper of the Commission
reiterates: ‘... where the same breach of EU law Baartarge group of citizens and

businesses, individual lawsuits are often not dacéfe means to stop unlawful

Pibid, p.4

1 Commissioner Kuneva at the very beginning of lperesh at the conference held in Lisbon in 2007
emphasised that: ‘To those who have come all thetadisbon to hear the words “class action”, let
me be clear from the start: there will not be axgt in Europe, not under my watch.” Commissioner
Kuneva, ‘Healthy Markets Need Effective Redrespgexh given at the Conference on Collective
Redress, Lisbon, 10 November 2007, at:
http://ec.europa.eu/consumers/redress_cons/docstmKisbon_final.pd{last visited in July 2011)
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practises or to obtain compensation for the harused by these practices®’. The
2008 Green Paper suggests that the sectors in wbartsumers find it most
difficult to obtain redress for mass claims dieancial services(39 per centof
documented casedglecommunicatiorfl2 per cen}, transport(8 per cen} as well

aspackage travel and touris(i per cen).’®

These findings clearly confirm that the above nwed sectors are where mass
claims are sought mostly, boot all consumer disputes are mass claiff®isputes
regardingfaulty goodsare not likely to be the subject of a mass cldiat may call
for collective redress. This can only be the casere a trader is continuously
selling a range of faulty goods. As mentioned befdhe scope of this thesis is
limited to intra-Community cross-border e-commerdéerefore, even in this
unlikely case, it is very difficult to identify aotlective infringement of a business

trading over the Internet.

Firstly, as the markets are fragmented while theketang is cross-border, the
potential enforcer (a designated public or priiadely) of a Member State would
not probably be informed of the infringements imtigalar the cross-border ones. In
this instance, due to the lack of knowledge ofdases in other Member States, it is

nearly impossible to determine the range of a nra@simgement by the enforcers,

92 Commission (EC), ‘Public Consultation: Towards ah€rent European Approach to Collective
Redress’ (Staff Working Document) SEC (2011) 17alfi4 February 2011, p.3

9 ‘Green Paper on Consumer Collective Redress’ (GRaper) COM (2008) (n 82) p.4 (emphasis
added)

% Commission (Consultation Paper) 18 January 20Elap
http://ec.europa.eu/dgs/health_consumer/dgs_catisuis/ca/docs/adr_consultation_paper 1801201

1_en.pdf(last visited in August 2011)
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especially where the number of harmed is not padity significant in a Member

State, but fragmented across various States.

Secondly and more importantly, the individual cansus who suffer harm from a
faulty product are unlikely to seek for collectingdress, simply because they are not
aware that the infringement is widespread. All demsumers would presumably
interpret it as their ‘bad luck’. In such a case tollective redress mechanism
would not probably be initiated, and the whole psxis likely to prove futile. It is
therefore doubtful, whether such a collective redrenechanism could have any
impact on consumer confidence in cross-border eroerce. In the light of this
view, improving individual enforcement means fonsomers appears to be a better

approach to increase the level of consumer condielen

For the reasons given above, without prejudiceh® potential added value of
collective redress for improving the enforcemenEbf consumer law in some other
areas, it is concluded that individual redress im@e appropriate tool for the
context of B2C cross-border e-commerce disputesardagy faulty goods.
Regardless of the redress mechanism employed, iimortant that ‘[t]he
development of substantive law should go hand mdhaith the development of

redress tools for its effective enforcemetit.’

1.4.3 Access to Justice — Key to Enforcement of §laner Law

The under enforcement of the EU consumer law gelgrrelated to the problems
with consumers’ access to justice. While the chagkés in accessing legal

institutions for obtaining redress are situatedha core of the subject, access to

% BEUC (Position Paper) BEUC/X/2011/049 (2011) (h §96
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justice also has a broader mearifhip terms of ‘general conditions of justice in
society.”” It is well acknowledged that consumers’ accessjusice through
ordinary court system is not without its challengeswever. Lord Woolf in his
Report for the then DCA (Department for ConstitnibAffairs) (now the Ministry
of Justice) of the UK identified the following prelms in access to justice:
The defects | identified in our present system whet it is too expensive in
that the costs often exceed the value of the clam;slow in bringing the
cases to a conclusion and too unequal; thereaslkadf equality between the
powerful, wealthy litigant and the under resourtigdant. It is too uncertain:
the difficulty of forecasting what litigation wilkost and how long it will last
induces the fear of the unknown; and it is incorhprsible to many litigants.
Above all it is too fragmented in the way it is angsed since there is no one
with clear overall responsibility for the admingion of civil justice; and too

adversarial as cases are run by the parties, nittebgourts and the rules of the
court, all too often, are ignored by the parties nat enforced by the coutt.

This part of the report, in fact, summarises thebfams with consumers as well.
The main problem with consumers is arguably theluctanceto ‘convert their
complaint into formal proceedings, especially whitneir loss is relatively smalf?
The cost and the complexity of the procedures agnified by the involvement of
cross-border factorsThe knowledge on the means available for conssitoenbtain

redress is another disincentive, which is probaggravated in intra-Community

% The seminal study of Cappelletti and Garth, preduthat, access to justice can be examined in
three ‘waves’ of movements. First is related to imgkegal services accessible for the poor, the
second is on representative actions and mass ¢laimdsthe third is on alternative dispute resotutio
and other means of non-judicial dispute procesdihgCappelletti (ed)Access to Justice and the
Welfare Stat€European University Institute, Italy 1981)

% For more information on the narrow and broad dedins of access to justice see |. Ramsey
‘Consumer Redress and Access to Justice’ in RickeE.F. & Telfer, T.G.W. (eddnternational
Perspectives in Consumers’ Access to Jugtizenbridge University Press, Cambridge 2003)

% Lord Woolf, ‘Access to Justice’ (final report) (DC(July 1996) Section 1, para.2, at:
http://webarchive.nationalarchives.gov.uk/+/httpwitv.dca.gov.uk/civil/final/overview.htm  (last
visited in July 2011)

9'S. Weatheril|EU Consumer Law and Poli¢¥dward Elgar, Cheltenham 2005) p.227
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procedures, due to the existence of multiple legachanisms® Fazekas,
confirming the above, draws attention to the faet:t‘access-to-justice problem has
emerged at the EC level in connection with the an@ntation of thenternal

marketand the expansion ofoss-bordettransactions™®*

Acknowledging the problems in the area, the EU &tdsmpted to deal with the
issue. The Commission issued a Green Paper in"¥9&ich was followed by an
Action Plan in 1996°% The developments were focussed on the creatiem &U
level injunction procedure, improvement of out-ofict dispute resolution schemes
and empowerment of monitoring mechanisfiis.Furthermore, a Directive
concerning legal aid in cross-border disputes vdapted in 2003 to enhance access
to justice in cross-border litigation, albeit npiesific to consumerS? In the years
followed, it is witnessed that those measures hatebeen sufficient to provide

adequate access to justice for consum@fsThus, the Commission has recently

19 gych as various ADR, ODR and mediation mechaniamsell as ESCP and EEC-Net.

101 Fazekas (2001) (n 53) p.139 (emphasis added)

192 Commission (EC), ‘Access of Consumers to Justimbthe Settlement of Consumer Disputes in
the Single Market’ (Green Paper) COM (93) 756 fil&l November 1993

103 commission (EC), ‘Action Plan on Consumer Accesdustice and the Settlement of Consumer
Disputes in the Internal Market’ (Communication) K2@6) 13 final, 14 February 1996

194 For an overview of case law on ADR and arbitrafionconsumer disputes see: Micklitz, Reich

and RottUnderstanding EU Consumer Lgimtersentia, Oxford 2009) p.345-348

195 Council Directive (EC) 2002/8 to improve access justice in cross-border disputes by

establishing minimum common rules relating to leaédlfor such disputes [2003] OJ L26/41

1% See also: Commission Recommendation (EC) 98/25therprinciples applicable to the bodies

responsible for out-of-court settlement of consurisputes [1998] OJ L115/31; Council Resolution

(EC) on a Community-wide network of national bodiesthe extra-judicial settlement of consumer

disputes (EEJ-NET) [2000] OJ C155/1; Commission )(EGreen Paper on alternative dispute

resolution in civil and commercial law’ COM (200296 final, 19 April 2002
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launched a public consultation process on the GgeD&®, with an aim to provide

alternative solutions for inherent problems of asd® justice’’

Access to justice is one of the biggest problemsldning consumer confidence. In
the context of this thesis, consumers’ accesssticgicorresponds to access to rights
and remedies through the courts. The ECJ in a jedgrdeclared that: ‘The full
effectiveness of Community rules would be impaiaed the protection of the rights
which they grant would be weakened if individualsrevunable to obtain redress

when their rights are infringed by a breach of Camity law..."%®

Access to rights and remedies are regarded asthtlconsumer confidence as this
constitutes the heart of major anxieties for corssmvho purchase onlif& Once

consumers are convinced that they easilyaccess to what they are legally entitled
to and get redress when harmed, shopping acrodsisarvould probably become an

everyday activity for them.

197 Commission (EC), ‘The use of Alternative DisputesBlution as a means to resolve disputes
related to commercial transactions and practicethénEuropean Union’ (Consultation Paper) 18
January 2011 at:

http://ec.europa.eu/dgs/health_consumer/dgs_catisuis/ca/docs/adr_consultation_paper_1801201

1_en.pdf(last visited in August 2011)

198 Joined Cases C-6/90 and C-9@@ncovich v ltalian Stat§1991] ECR |-5357
19971109] In a survey by Eurobarometer, the followiconcerns, which are all related to accessing
rights or remedies, were raised by those having @seommerce: ‘ability to get a refund’ with 38
per cent ‘delivery’ 36 per cent ‘credibility of the information on the Internetlith 27 per cent and
‘anonymity of sellers’ with 1¢er cent Special Eurobarometer 60, ‘European Union Pubjinion

on Issues Relating to Business to Consumer E-Congh@Executive Summary) (2004), p.5, at:

http://ec.europa.eu/consumers/topics/btoc_ecomnilastfaccessed in July 2011)
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1.4.4 The Abuse of ‘Confident Consumel®?

Consumer protection in Europe developed with thecess of market integration.
During the common market practice the consumer plased as the ultimate
beneficiary of the whole process, albeit agaasive recipienof the advantages of
cross-border commercial activity. From this persipec¢ ‘economic integration in

Europe is in itself a form of consumer polic¢y*.

Thus, the consumer policy of the EU is currentlysdzh oncreating confident
consumersin order to facilitate the integration of the Imtal Market through
consumers’ cross-border activities. The consumagrigacontinuously improving to
create theappropriate habitatfor consumers to play theiole in the market. In the
process, the usual argument is that consumers asoghging in cross-border
activities, simply because thsational differencesn consumer law makes them
unconfident in terms of the level of protectiontthiaey are endowed with while

purchasing abroad.

This perception leads the EU to find answers in legipg maximum (full)
harmonisation for providing better approximatedstoner law measures to increase
consumer confidence? The 2008 Proposal for a Consumer Rights Directias

also drafted to employ maximum harmonisafibhHowever, such an approach

10 T Wilhelmsson, ‘The abuse of the “Confident Cansu’ as a Justification for EC Consumer
Law’, (2004) 27 (3YJournal of Consumer Policy17-337

1 G Howells and S WeatherilGonsumer Protection LagDartmouth, Cambridge 1995) p.82

12 Minimum harmonisation is the case where the MenSiiates are allowed to maintain or introduce
measures over and above the minimum set by theMEdimum harmonisation on the other hand,
removes this freedom from Member States, so tleaEth law becomes the ceiling of protection.

113 Commission (EC) ‘Proposal for a Directive on cansu rights’ COM (2008) 614 final, 8 October

2008, Article 4
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striving to eliminate the freedom of the Membert&ato develop their own more
protective measures can have a negative impacbobosumer protection. Howells
and Wilhelmsson draw attention to this danger andment that measures that were
agreed on ‘because they werenamnimum basis for consumer righdbould not be
transformed into maximal harmonisation directivad ¢he sole source of consumer
protection by a codifier’s sleight of hantd® Maximal approach, if applied this way,
is a barrier to ensure a high level of consumetegtmn, as it fixes thehigh

conception at a previously acceptémivest highlevel within the EU.

This approach pursued by the EU also suffers fneconsistencies, and is far from
being convincing taking into account that the fisdtion is ‘consumer confidence’.
First of all, it is suffering from an ill-logic agming that better harmonised rules
prevail against better protection rules. It doesmeed much empirical evidence to
support the view that consumers would likely tof@rdigher standards of minimum
protection rules across the Europe rather than dwased, yet lower level of

protection'*> As Twigg-Flesner mentions: ‘There is some doubtafow much

14 G Howells and T Wilhelmsson, ‘EC Consumer Law: iHaome of age?’ (2003) 28 (Buropean
Law Review370-388 p.372 (emphasis added)

15 The surveys taken as the justification for maxim@anmonisation approach are to some extent
misleading, due to the manipulative questions ghabmatically direct a person to choose the most
promising one amongst the options. For instancegravhthe question is phrased as ‘full
harmonisation’ versus ‘partial harmonisation’, {h&ychological tendency would likely be towards
the ‘full’ option, as the more confidence inspiriagd more potent one, compared to ‘partial’, which
suggests a rather weaker reading. Moreover, theatude of consumers’ judgements in a technical
and complex issue is highly questionable. The hahs of ‘don’'t know’ answers support this, and
diminishes the value of the evidence. It would hagen interesting to see the findings of a surwey o
whether people would choosriles that offer better protectioror rules that offer better

harmonisation See: Eurobarometer 56.0, ‘Public Opinion in Eerogiews on Financial Services’

(December 2001http://ec.europa.eu/public_opinion/archives/ebs/&66 en.pdf(last accessed in

August 2011); Standard Eurobarometer 205, ‘Pubpinion in Europe: Financial Services’ (January
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weight should be put on differences in nationalstomer laws, when there are other
factors, such as, linguistic difficulties or praeti difficulties ... which might be a
much more immediate deterrent to engaging in coosder transactions™® The
best way of increasing consumer confidence is tivige them with substantive
legal rules that can offeeal solutions, which are able to facilitate accespisbice.
Wilhelmsson, stresses this point and comments ‘thag: interesting to see that the
Community has almost systematically avoided adgptirese measures, although
several proposals have been made. The consumeesnod\been helped in ways

which really could have an impact on their confickei*’

Second of all, the attempt to remedying the divecge through maximum
harmonisation cannot be justified by increasingscomer confidence. As consumer
law is regarded as ‘mandatory’ in nature, contrartivith a foreign seller cannot
deprive a consumer of his/her national rights. Alsanost cases consumers are
already protected with the Rome | Regulation ty m@h the law of the country
where the consumer has his habitual residéfoglthough it is highly questionable
for consumer confidence purposes, there is no diialbtmaximum harmonisation is
a great favour for providingusiness confidenaéroughout the EU. Twigg-Flesner
in his explanation as to why harmonisation was ¢finouo be necessary says that:

‘In order to minimise the risk that traders mighidf themselves exposed to

2004) http://ec.europa.eu/public_opinion/archives/ebs/8b5_fullreport_en.pdf(last accessed in
December 2009)

16 ¢, Twigg-Flesner, “Time to do the Job Properly"The Case for a New Approach to EU
Consumer Legislation’ (2010) 33 (dpurnal of Consumer Polic§55-375, p.357

17 wilhelmsson (2004) (n 110) p.318

18 Council Regulation (EC) 593/2008 on the law amie to contractual obligations (Rome |
Regulation) [2008] OJ L177/6, Article 6. The oppesis viewed in the Draft Consumer Rights
Directive. Commission (EC), ‘Proposal for a Dirgetion consumer rights’ COM (2008) 614 final, 8
October 2008, p.2
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unexpected mandatory rules, it was deemed necessdmgrmonise at least key
elements of consumer law to promote the use ofitibernal market™® The
Commission in the Explanatory Memorandum of the fD@onsumer Rights

Directive 2008 stipulates the following:

The internal market effects of the fragmentatioa rafuctance by businesses
to sell cross-border to consumevkich in turn reduces consumer welfate
consumers are precluded access to competitive-bayger offers they do not
fully reap up the benefits of internal market imts of more choice and better
prices. [...] The objective of the proposal is to tiiute to the better
functioning of the business-to-consumer internalrkaia by enhancing
consumer confidence in the internal market and aiedubusiness reluctance
to trade cross-bordéf?

Howells, on this subject, states that:
To understand the Commission’s perspective on #esl rio fully harmonise
consumer rights one should read the Eurobarom@@8 2urvey orBusiness
attitudes towards cross-border sales and consumeteption[...] Crucially
from the Commission’s perspective pér centof retailers agreed that if the
provisions of the laws regulating consumer transast were harmonised
throughout the EU, their cross-border sales wontdeiase?*

The Commission seems to take the approach thauowers can benefit from the

Internal Market as long as businesses can trady easoss national borders within

the EU. The situation fits the description by Hawef[...] business only has to be

concerned to lobby hard for favourable Europearslamd national legislators are

unable to react to any remaining consumer concéfhs’

19 C. Twigg-Flesner, “Good-Bye Harmonisation by Dtiees, Hello Cross-Border only
Regulation?” — A Way Forward for EU Consumer Cocttlaaw’ (2011) 7 (2)European Review of
Contract Law235-256, p.240

120ipid (emphasis added)

121 G. Howells, ‘European Contract Law Reform and pean Consumer Law — Two Related But
Distinct Regimes (2011) 7 (Buropean Review of Contract LaWw3-194, p.184

122G Howells, ‘The Rise of European Consumer Law -itén National Consumer Law?’ (2006) 28
(63) Sydney Law Review3-88, 65
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Third of all, it is difficult to understand that ¥Wwonational divergences in consumer
law, which are to some extent the ordinary outcahanplementation process of
Directives, are expected to be remedied by impléimgrothers. While maximum

harmonisation is halfway to unification, it realb/not. Harmonisation, when carried
out via Directives, requires implementation by M@&mnBtates, which can be carried
out in the national authorities’ choice of formsdamethods?® Therefore, the end

product would still lead to a set of fragmentedoral laws due to the differences in

the transposition process.

Lastly, not all areas of consumer law is harmongsedi it is not reasonable to expect
a consumer to know, which rules are harmonisedaa@dEU-wide rules, and which
are domestic. Hondius also points the knowledgeaosfsumers, however from a

different perspective, claiming that:

It is usually alleged that consumers are better wfth minimum
harmonisation. | would challenge this point. Letfas the sake of argument
accept that Finland and Malta offer a higher lefgbrotection then Germany.
Even if a German consumer would go shopping indridl or Malta and
presumably would profit from the higher level ofnsomer protection there,
how would he be knowledgeable about these rightsfh Ehe point of view of
the Finnish or Maltese consumer: how would theyvkritbat German law
provides protection at a lower level? In other vgorfiill harmonisation may
also benefit consumers?

This view may have some validity; but it does aleafy the above given argument
on the unlikelihood of knowledge of consumers onatwlpart of the law is
harmonised and what is not. Again, in relation emsumers’ knowledge of law,

Wilhelmsson questions that:

123 Article 288 TFEU

124 £ Hondius, ‘Fifteen Years of European Private Lgvaper presented at the occasion of th8 15
Birthday of the Trento/Torino Common Core of Eurapérivate Law Project in Torino on 26 June
2009) (2009) 2 (5Ppinio Juris in Comparation&-20, p.5
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One may assume on good grounds that most consuoerst know the
content of their own legal system. However, thisklaf awareness as such
does not deter them from shopping in their naticuatoundings. Why would
their lack of knowledge about the law of other M&mnBtates then be such an
important deterrent to making use of the marketladhose state§?

As mentioned above, the substance of the law i®itapt, and perhaps the level of
harmonisation too. However, what matters most & dhcessibility of the rights

conferred by those laws. Consumers lack confidelneeause they are aware of the
difficulties of accessing rights and remedies cilossler, no matter what the law of
the other Member State prescribes. Unless barteeraccess to rights are not
removed, the best law is of no importance for asoomer. The potential of

harmonisation is highly doubtful in this picture.e¥therill reveals the rationales

behind harmonisation and puts forward that:

[T]he impetus to adopt EC legislation in the nanfeharmonisationhas
historically been driven by two separate rationaldee first is the assumption
that market integration is promoted by harmoniselésr — that a common
market requires common rules. The second is thet ifar as the EC Treaty is
deficient in allocating competence to act in patic areas of ‘non-market’
regulation than the legal base authorising harnadiois may be ‘borrowed’ to
fulfil that role. From this root sprang much eal¢ legislative activity in the
fields of consumer protection, [...], where harmoti@aof national rules has
generated common Community rules governing thed figl question,
ostensibly to advance market integration but moeguently, behind this
constitutionally proper veneer, in order to meeanimous demand from the
Member States acting in Council for Community ruleshe regulatory fields
in question-*®

Weatherill draws attention to the relationship kesw the constitutional restrictions,
and the political will to regulate an area, and liegpthat no matter what the legal
restrictions on competence to legislate are, i&nly dependant on the political

approach of the Member States to the subject istopre Mondi, on the other hand,

125 Wilhelmsson(2004) (n 110) p.325
126 5. Weatherill, ‘Why Harmonise?’ in Tridimas and b¥éa (eds) European Union Law in the
Twenty-First Century: Rethinking the New Legal Qr@¢ol.2) (Hart, Oxford 2004) p.11
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diagnoses that the support and confidence to thernial Market is currently

reduced, and states that: ‘The single market tasldgss popular than ever, while
Europe needs it more than ev&r.’At this point, leaving the arguments on political
approach to one side, it would be useful to gileief explanation on the allocation

of competence in the EU, and what the constituticesdrictions referred above are.

Before the entry into force of the TFEU (Treaty thhe Functioning of European

Y28 most of the consumer law Directives were basedicle 95 EC (now

Union
Article 114 TFEU). Therefore, any consumer protatiaw harmonisation based on
this Article was constructed oeliminating barriers to trade and distortions of
competitionalong the lines ofnternal Market integrationpurpose of the Article.

This approach is not likely to chantfd.The other legal basis was Article 153 EC,
which presents only a supplementary competenceelirtio measures designed to

support, supplement and monitdliember States’ policies, and has been hardly ever

used as a legislative bas8.

Of the two Articles that the action in consumertpation area could have been
based upon, Article 95 EC was limited in its scdpemarket integration, while
Article 153 EC could only be used in limited circstances. This situation was

interpreted as the ‘triumph of market freedom omerket regulation’>* On the

127°M. Monti, ‘A New Strategy for the Single MarketAt the Service of Europe’s Economy and
Society’ (Report for the European Commission) (9yMa10) p.6 at:
http://ec.europa.eu/bepa/pdf/monti_report_final 0 2010 _en.pdflast accessed in July 2011)
1280 C 306/01 of 17 December 2007 (entered inteefard December 2009)

129 The Draft Consumer Rights Directive is also basedrticle 95 EC.

130 Only the Directive on price indications has beasda on Article 153 EC. (Council Directive (EC)
98/6 on consumer protection in the indication @f phices offered to consumers [1998] OJ L80/27)
1314 W Micklitz, N Reich and S Weatherill, ‘EU TreaBevision and Consumer Protection’ (2004)
27 Journal of Consumer Poli¢gy67-399, 376
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other hand, it confirms that EU consumer protectmolicy does not operate
autonomously, but it is strictly bound with thedmntal Market objective. Twigg-

Flesner, referring to the era before Maastrichtafiy&* asserts that: ‘This may be
for historic reasons more than anything else, bezathen consumer policy started

to evolve at the European level, there was no leasis in the Treaties at alf®

If this view is to be accepted, then the logicakesion is that the consumer policy
in the EU, despite the momentum, especially wittiia last years, has not yet
reached to an independent and established pokay &foreover, this is not likely to
be regarded as an issue by the EU, because otkdiveid.isbon Treaty would have
been the opportunity. This is not wrong; but thesent author believes that as
regards the basis of the infirmity of consumer @glihistorical weakness is
secondary to the dominating significance of therimal Market in the eyes of the
policy makers. Therefore, the choice of Article B6 (now the Article 114 TFEU)

as a legislative base, in fact reflects the aqiugbose of the EU.

Constitutional barriers still exist under the TFEWrticle 169 TFEU is the
renumbered version of Article 153 EC, except far second paragraph, which has
been moved to Article 12 TFEU and placed as arviddal provision:** Article 4
(2) of the TFEU (consolidated versidm) lists the Internal Market and consumer

protection as areas of ‘shared competence’ betwleenJnion and the Member

132 The Treaty on European Union (TEU) (the Maastritfetaty) (1992) OJ C 191 of 29 July 1992

133 Twigg-Flesner (2011) (n 119) p.239

134 Article 12 TFEU provides that: ‘Consumer protenti@quirements shall be taken into account in
defining and implementing other Community policéesl activities.’

1350J €115 of 9 May 2008
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States:*® This may be argued to indicate that consumer ptiote starts to have a
more ‘prominent®” and, perhaps, an independent role as a policyh Swtatement
should be approached with caution as only the éuawations of the EU will reveal

whether those constitutional ‘revolutions’ will evge translated into reality.

The allocation of competence between the Membde$Stnd the EU to act in the
area of consumer protection is of significance. Ekkehassharedcompetence with
the Member States both to regulate consumer proteatea, and the areas directly
connected with the functioning of the Internal MettKThis competence, however, is
limited with principles ofconferral subsidiarityand proportionality.™*® Where the
legislation is based on the Internal Market, (amndstly the case) the measures need
to be justified indicating the necessity to promtte functioning of the Internal
Market by eliminating barriers to trade or to pnetvdistortions of competition. As
Howells and Wilhelmsson state, even within thistrieted area, consumer law

should not be based upon ‘a solely market-basesition’***

136 \within a shared competence, the EU and MembeeStany legislate, though both cannot act at
the same timeAccording to Article 2 (2) TFEU: ‘the Member Statgsall exercise their competence
to the extent that the Union has not exercisedatapetence’. As the Union has priority, the Member
States can only legislate in the areas where thierlmas notet acted within a shared competence
field. For more information see: R Schutze, ‘Lisband the Federal Order of Competences: A
Prospective Analysis’ (2008) 3uropean Law Revie®09-722, 715

137 Micklitz, Reich and Rott, (2009) (n 104) p.15

138 According to the principle of conferral, the Unican only act within the limited competences
conferred upon it by the Treaties. Under the pplecof subsidiarity, except the areas of exclusive
competence, the Union can only act if and in safathe objectives of the proposed action cannot be
sufficiently achieved by unilateral State actionnBiple of proportionality requires that actiorkém
cannot exceed what is necessary to achieve thectolgie of the Treaties. See: Article 5 TEU
(consolidated version after Lisbon); Protocol (Noo2 the Application of Principles of Subsidiarity
and Proportionality (annex to the consolidated ieersf TEU and TFEU). For more information see:
P Craig and G De BUrc&U Law: Text, Cases and Materig8" edn OUP, New York 2011)

139 Howells and Wilhelmsson (2003) (n 114) p.372
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1.4.5 How to Act? A Direction Towards the Future Rty Options
1.4.5.i The Developments in Consumer Policy

The Commission, in its Consumer Policy Strategy22P006, emphasisedimpler
andmore commonmules, asimilar levelof enforcement across the EU [.2*f When
the review on some Directives indicated a numbeshafrtcomings, also taking into
account the complaints placed, the Commission @dcid gather more information
and conduct more reviews on the existing Directi/édhe 2007 Green Paper on
the Review of the Consuméicquis*? was published just before the new Consumer
Policy Strategy. This time, at least admitting theed for a change, tone of the
policy pursued changed in 2007-2013 Strategy. Hor turrent period the
Commission sought to tackle ‘the fragmentation loé internal market’ with a
‘stronger consumer dimensiort*® In line with the objective of creating confident
consumers and traders, the new policy was basgulamding ‘single, simple set of

rules by employing maximum harmonisatidf{’

The rationales behind this policy change, also tedurther investigation of the
existing consumer legislation to identify the perbk. An international group of

academic researchers were appointed for a projatiedc ‘Consumer Law

140 commission (EC), ‘Consumer Policy Strategy 20020 Communication) COM (2002) 208
final, 7 May 2002, p.11 (emphasis added)

“Libid, p.15

142 Commission (EC), ‘Green Paper on the Review of@basumer Acquis’ COM (2006) 744 final,
08 February 2007

143 EU Consumer Policy Strategy 2007-2013 (n 2) pmdpfeasis added)

144ibid (emphasis added)
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Compendium’, with the task of reviewing eight comsu law Directives?® First a

comparative analysis was published in April 20§7which was extended in
February 2008 to include the two recently acceededntries; Bulgaria and
Romania. This study dealt with the examinationrafs$position of each Directive in
every Member State, and investigated how they wapplied, with particular
reference to the existing national divergen@sThe output of this thorough
research has also been presented as a database, iwvisepossible to track the

transposition of each Directive, as well as theceoning case-la#®

Meanwhile, another EU level debate on the futureositract law has been going on.
Following the Commission’s declaration of intere$t2001 to open up a broad

debate on the European Contract L&wan Action Plan on a More Coherent

145 Council Directive (EEC) 85/577 to protect consurimerespect of contracts negotiated away from
business premises (the Doorstep Selling Direct[t€B85] OJ L372/31; Council Directive (EEC)
90/314 on package travel, package holiday and pect@urs (the Package Travel Directive) [1990]
0J L158/59; Council Directive (EEC) 93/13 on unfarms in consumer contracts (the Unfair Terms
in Consumer Contracts Directive) [1993] OJ L95/28uncil Directive (EC) 94/47 on the protection
of purchasers in respect of certain aspects ofractst relating to the purchase of the right to use
immovable properties on a timeshare basis (the Stiae Directive) [1994] OJ L280/83; Council
Directive (EC) 97/7 on the protection of consumiersespect of distance contracts (the Distance
Selling Directive) [1997] OJ L144/1%ouncil Directive (EC) 98/6 on consumer protectiorthe
indication of the prices offered to consumers (Bre&ee Indications Directive) [1998] OJ L80/27;
Directive 98/27/EC (the Injunctions Directive) [190J L166/51; and Council Directive (EC) 99/44
on certain aspects of the sale of consumer goods amsociated guarantees (the Consumer
Guarantees Directive) [1999] OJ L171/12

146 Available at:http://ec.europa.eu/consumers/cons_int/safe_shmiicomp_analysis_en.p@fst

accessed in July 2011)
147 Schulte-Nolke, Twigg-Flesner, and Ebers (eds)0&2@n 85)

http://ec.europa.eu/consumers/rights/docs/consuawer compendium_comparative_analysis_en_fin

al.pdf(last accessed in July 2011)

148 Seehttp://www.eu-consumer-law.orglast accessed in July 2011)

149 Commission (EC), ‘European Contract Law’ (Commatizn) COM (2001) 398 final, 11 July
2001
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European Contract Law was published in 2003, whaoims to continue the
consultation process, however this time, admitthrg ‘need foruniform application
of EC contract law**® As the discussions were going on, a ‘European &eke
Group on Existing Community Private Law’ (tAequisGroup) was established in
2002, which is working towards a ‘systematic aremgnt of existing Community
law which will help to elucidate the common struesiof the emerging Community
private law.** A Draft Common Frame of Reference (DCFR), was aregp by the
‘Study Group on a European Civil Code’ and tAeduisGroup’, as an attempt for
modelling unified private rule$? In 2010, the Commission published another
Green Paper, where further policy options were yutfor debaté>® Howells,
referring to the DCFR, comments that: ‘[tjhe ultimautcome of this project has
always been unclear and, given the present GregerP@resumably is still

uncertain.*>* However, currently the Commission is proceedingimpose a legal

instrument on European Contract Law, based on ER™°

150 Commission (EC), ‘A more coherent European Comttaw’ (Action Plan) COM (2003) 0068
final, 15 March 2003 (emphasis added)

31 The Acquis Group Website,

http://www.acquis-group.jura.uni-
osnabrueck.de/ag/dms/ag/dms.php?UID=bgnpj0dohn9888H90a0d0&p=home&UID=bgnpj0doh
n92unt9038d9oald@ast accessed in July 2011)

152.C. von Bar, E. Clive and H. Schulte-Nélke (edBjinciples, Definitions and Model Rules of
European Private Law — Draft Common Frame of Refee¢Munich, Sellier 2009)

153 Commission (EC), ‘Green Paper on policy optionspimgress towards a European Contract Law
for consumers and businesses’ COM (2010) 348 finayly 2010

%4 Howells (2011) (n 121) p.175

155 v, Reding, DG Justice, ‘The Next Steps Towardsueopean Contract Law for Businesses and
Consumers’ keynote speech given at the Conferemcel@wvards a European Contract Law
(speech/11/411) Leuven, 3 June 2011
http://europa.eu/rapid/pressReleasesAction.doefeSPEECH/11/411&format=HTML&aged=0
&language=EN&guilLanguage=dtast accessed in August 2011)
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The 2007 Green Paper, which was published shofthr ghe completion of the
Consumer Law Compendium Report, identified the masues as: new market
developments, fragmentation of rules, and lack aifidence®® In this regard,
possible options for future development of consuaer have been opened to
discussion. Unable to conceal its negative apprdaastards ‘no action’ and ‘the
vertical approach’ options, the Commission rattemrussed on the possibilities a
‘horizontal’ or a ‘semi-horizontal’ (mixed approgctapproach could convey.
Among those options is the possibility of a hori@bninstrument applying
exclusively to cross-border contracts. The potéofisuch an instrument to provide
a ‘uniform protectioh across the EU, and hence the impact on businedss a
consumer confidence was admitted; while it was atgticised for the legal
fragmentation (between a domestic and a cross-btraesaction) and confusion it
could cause!®” The Commission, therefore, considered a framevimskrument
more favourably, which would have a ‘broad coveragmlicable to both domestic
and cross-border transactions’ stressing its benefi‘simplify the regulatory
environment significantly:®® The Proposal Consumer Rights Directive 2008 has

been the product of this approach.
1.4.5.ii A Case for a Cross-Border Only Instrument

While the options presented by the 2007 Green Papsrmenced a series of

debates, Twigg-Flesner presented a strong casavour of the cross-border only

156 Commission (EC), ‘Green Paper on the Review of@basumer Acquis’ COM (2006) 744 final,
08 February 2007

7ibid, p.9 (emphasis added)

158 ibid

159 Commission (EC), ‘Proposal for a Directive on asmer rights’ COM (2008) 614 final, 8
October 2008
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option. Stressing the importance of single setubds applying across the EU, he
also suggests that a cross-border only instrunsecspable of achieving this, ‘while
not upsetting domestic law unnecessarif{'He draws attention to the fact that it is
highly unlikely that cross-border e-commerce tratisas will replace domestic

transactions, and notes that:

It seems that the vast majority of transactionsrefioee continue to be
domestic, and there is no obvious reason why tlséseld be subject to
harmonised European laws. Rather, for those tréansacwhich do involve a
cross-border element, a suitable framework needset@ut into place, but
there is no obvious reason why those consumerstesested in cross-border
shopping should have to become familiar with a tezyal framework®

He also explores the applicability of such an aptio terms of subsidiarity

principle, and concludes the following:
[lln the field of consumer protection, EU action asly permissible if the
‘objectives of the proposed action’ cannot be adddeat national level. Now,
surely it would be difficult to sustain an argumémat Member States are not
able to adopt appropriate consumer protection freonies (or at least less able
than the EU). What Member States cannot do is tpslke to cover
transactions in other Member States, or to legsl&r cross-border
transactions. This seems to suggest that the plenaf subsidiarity points
towards a cross-border only approath.

The most important question here is the assessofievtiat ‘cross-border’ is for the

purpose of such an instrument. The Oxford Dicti@sardefine cross-border as

‘involving movement or activity across a border vbe¢n two countries’®® In

establishing ‘cross-border’, the literal meaning mbvement, which refers to a

geographic context, is essential. Cross-borderatss has a political aspect that

involves the recognition of the frontiers of a $tawvhere that State is accepted to

180 Twigg-Flesne2010) (n 116) p.356

181 Twigg-Flesner (2011) (n 119)249, 250

182 Twigg-Flesne(2010) (n 116) p.362

183 The Oxford Dictionaries Websitehttp://oxforddictionaries.com/definition/cross-berd (last

accessed in June 2011)
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have exclusive sovereignty. These two aspects tiedidcation’ and ‘jurisdiction’
criteria as the main determinants. In a legal cdantend in line with the existing
legal terms, location refers to the ‘country of ibadl residence’ both for the
consumers and the busines¥ésApplying this to a B2C cross-border contract, a
cross-border situation could be determined by #w that the consumer and the
seller are located in separate countries, and wlpas a rule, subject to different

jurisdictions®®®

Another aspect of the issue is on whether to ireclalil cross-border contracts, or
just the distance ones within the scope of a ptessistrument. With reference to

the ‘location’ criterion, there are three possibtenarios of face-to-face completion
of a cross-border contract. First is the case, #lthe consumer travels to the
seller’s country and concludes a sale contract widt seller. Second is the case
where the seller travels to the consumer’s couatrg sells his product to the
consumer. Third is the case, where two parties cmgether in a third jurisdiction

and concludes a sale contract. Consistency reqthedsthe clues should first be
sought in the existing Acquis. Both the BrusselRdgulation and the Rome |

Regulation exercise ‘pursuing or directing commadrand professional activities to
the consumer’s country of domicile’ criterion tosass the existence of a
jurisdictional exception to the advantage of thastomer. This test clearly excludes

the first case illustrated above, presumably duthéofact that otherwise could be

184 Council Regulation 44/2001/EC (Brussels | Regahgti2001] OJ L/12/1; Council Regulation
593/2008/EC (Rome | Regulation) [2008] OJ L177/@jd% 6 and Article 4 (1) (a)

185 As set in the Brussels Regulation Article 2 (2)rigdiction is determined by domicile only,
without taking nationality into consideration. CailnrRegulation (EC) 44/2001 on jurisdiction and
the recognition and enforcement of judgments inil cand commercial disputes (Brussels |
Regulation) [2001] OJ L/12/1
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unfair on the business, as he may not be awareeofidanger of being exposed to a

foreign jurisdiction, while conducting a local bagss activity.

Accordingly, in the first instance, as revealedahdhe seller cannot reasonably be
expected to know of the existence of a cross-bofdetor, unless otherwise is
mentioned or likely taking into consideration diketfacts of the case. However on
the second and third options, the seller is awéithe cross-border situation, since
he is abroad, and directing his commercial actsito the consumers of the country,
which he travelled to. On the contrary, on the sdcoption, the consumer may not
be aware of the fact that the seller is from anotoeintry. Even if he knows, it is
unlikely to reduce the consumer’s confidence, bsedabe consumer would already
be protected by the provisions of the private ma¢ional laws. Thus, unless both
parties are abroad when they conduct the sale mikithe least likely option (such
as may be the case of a fair or exhibition), theormmatic application of a cross-

border instrument may be unfair (or at least unetguh for a party.

For the reasons given above, and for the sake mdistency, fairness and clarity,
face-to-face contracts should not be included withie scope of a possible cross-
border only instrument, and such a regulation ghdod strictly limited to cross-

border distance contracts.

The cross-border only approach presents a soure] aasl, contrary to what the
Commission asserts in 2007 Green Paper, such drurment may not cause
confusion for consumer§® but may possibly even reduce it. Where there Iy on
one set of rules, it is easier to communicate wWithconsumers, and inform them of

their rights when they engage in cross-border &etiens. This can be done through

186 At least not more than the existing situation.
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various channels, such as media advertisfigsnd distribution of leaflets. An
intensive and repetitive campaign would probablgviace consumers that they are
protected equally no matter where they buy actes€£tf°® and may increase their
confidence'® This also benefits the businesses, as they waulthare be exposed
to the danger of complying with multiple laws, whfrey sell cross-border. The
overall effect may reflect positively on the IntariMarket. The Commission too,
seems to approach this option more positively athh@n2010 Green Paper it was

submitted that:

The instrument could also focus on contracts caleduin the on-line
environment (or, more generally, at a distancdhoalgh such an approach
would not provide an exhaustive solution to intémmarket barriers beyond
that specific context. These contracts constitutgagaificant proportionof
cross-border transactions in the internal market lzave thehighest potential
for growth. Therefore, an instrumeiailor-made for the online worldould be
developed. This could be applicable in both cramsidx and domestic
situations, or only in cross-border situatidfs.

This is a welcome development on behalf of the Casion, at least to admit the

potential of e-commerce and acknowledge its spelafal requirements.

The fact that different laws apply to domestic anoiss-border transactions should
not be considered as destructive. This can befipgton the basis of categorising
them as separate types of contracts that necessitateparate legal regulation.

Cross-border transactions have specific charatiteyisvhich may be challenging,

57 For more information on the effect of media cogeran consumer sentiment, see: S. De Boef and
P. M. Kellstedt, ‘The Political (and Economic) Grig of Consumer Confidence’ (2004) 48 (4)
American Journal of Political Scien&33-649

188 Except those of the domestic consumer transactions

189 This statement assumes that the consumers sonmieaome their practical fears on engaging
in cross-border commerce.

170 Commission (EC), ‘Green Paper on policy optionspimgress towards a European Contract Law
for consumers and businesses’ COM (2010) 348 findyly 2010, p.12 (emphasis added)
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particularly for consumers. These features willdigcussed in detail in the next
section of this chapter. Legal instruments, ondtieer hand, are expected to defy
those challenges as much as possible, to creasdealegal environment for the

market players. In a cross-border market, onlyoaszborder instrument can operate

better.

One question, however, needs addressing: the cboflsuch an instrument with the
national mandatory rules. To reveal the full pasnof a cross-border only
instrument, itsconsistent applicatiormust be ensured. Therefore, the Rome |
Regulation needs to be amended to make sure thatralss-border only instrument

applies exclusively within the areas it covérs.

Despite the arguments on an optional regime, asdvosder only instrument, as
mentioned above, requires a consistent applicatidre able to create ‘single set of
rules’. The Optional Instrumehf? deriving from ‘another strand of policy
concerned with the far broader question of Europpawate law reform’ is

expected to have the ‘economic effect’ of ‘fostgricross-border trade and

consolidating the Internal Market’* However, the optional nature of such an

1 For a deeper analysis of the issue see: TwiggaBtg@011) (n 119) p.253

172 |t is also referred as the ¥8nstrument’, as there are 27 national legal systpresent, and also
as the ‘3Y Regime’ with reference to the national law.

3 Howells (2011) (n 121) p.175

174 M.W. Hesselink, ‘An Optional Instrument on EU Crtt Law: Could It Increase Legal Certainty
and Foster Cross-Border Trade’ (2010) Centre fer $iudy of European Contract Law Working
Paper Series No. 2010/06, Universiteit van Amsterda7, accessed at:
http://papers.ssrn.com/sol3/papers.cfm?abstract 6@5617(last accessed in July 2011)
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instrument is highly questionable for the ‘averager'!”™ Cartwright presents his

critical evaluation as follows:
The use of the language of ‘choice’ in consumettreats is counter-intuitive.
The consumer may be party to a contract which ilcaled on the basis of
the Optional Instrument, but will the consumer Isedde choosing it? [...]
[u]nless the business is to be required by the Ré&gun [...] to offer a choice
betweenthe Optional Instrument and the otherwise appleatational law
(that is between the ‘blue button’ and the ‘natidaav button’), in reality the
consumer’s choice is only @& contract rather thano contract. [...] If the
choice between the two systems (the two ‘buttongje offered, how would
the consumer choose? And, if it is just a takeHleave-it blue button, how is
the consumer in Country Y to know what he is giving by choosing this
contract with the supplier in Country X, rather rihbboking for another
contract with a local suppliel?

Given this picture, and taking the rationales abeamerce transactions, it may only

be an ‘option’ for the businesses. Therefore, axtef an optional instrument, an

instrument that becomes automatically applicableuldiobe preferable also

considering its potential to offer consistency.
1.4.5.iii Choosing the Best Instrument

The 2010 Green Paper, when compared to 2007 Grgeer,Fout up a wider range
of issues for discussion, among which is the usa Blegulation for setting up an
optional instrument of European Contract Law. Tfarsthe Optional Instrument is
eliminated as an option for the purpose of thissigié’ However, the use of a

Regulation for a new instrument deserves a closamaation.

> The term used by the Green Paper on Policy Optifas: Commission (EC), ‘Green Paper on
policy options for progress towards a European aeohtiaw for consumers and businesses’ COM
(2010) 348 final, 1 July 2010, p.9

176 3. Cartwright, “Choice is good.” Really?’ (201%)(2) European Review of Contract L&885-
349, p.344

7 The Commission, on the other hand, has chosemftisn (a voluntary and optional instrument)

and is preparing a Proposal, which is expecteatpublished this autumn.

54



Marcisz identifies that: ‘Although it is obviouslyebatable what the harmony of
legal systems would mean, most of the scholarsdceasily agree that it has not yet
been reached. [...] Putting various legal systemsettwy, we modify them in such a
way that some of them fall apatf® Thus far, harmonisation has been carried out
via Directives, which proved to be the cause ofonsistencies and legal
fragmentation that is at the centre of the curdsiiates. The Commission seems to
believe that the reason of this fragmentation ie thuthe minimum harmonisation
approach employed. This is partly true, where ttieeropart is attributable to the
choice of Directives as the legal instrument. Aplaxed earlier, the Directives, in
consequence of their design that requires transposnto the National Law, albeit

with liberated methods, may lead to divergent rss(i

The shift to maximum harmonisation, although nowderated;**° has been long
pursued by the EU as the key to a ‘single set t#stuThis policy however, has
been the focus of criticisms, in particular froraasumer protection perspective, in
view of the fact that contrary to minimum harmotisa, maximum harmonisation

does not allow ‘national peculiarities’ and freezbe level of protection while

178 E. Marcisz, ‘Harmonisation Actually Existing: Camser Law of the EU’ Conference on
Europeanisation of Private Law: Theory and Practfteicester — Durham Duo-Colloquium)
(Leicester) 17-18 December 2010

19 n fact, they have already led to, as verifiedhry Consumer Law Compendium’s Report.

180 DG Justice, Reding, announced in her speech inriMan 2010 that the maximum harmonisation
approach, due to various criticisms and concessiow replaced with targeted harmonisation. V.
Reding, DG Justice, ‘An Ambitious Consumer RighiseEtive: Boosting Consumer Protection and
Helping Businesses’ speech delivered on the Euro@emsumer Day 2010 (speech/10/91) Madrid,
15 March 2010
http://europa.eu/rapid/pressReleasesAction.donefeSPEECH/10/91&format=HTML&aged=0&
language=EN&qguiLanguage=diast accessed in August 2011)
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‘frustrating national cultural legal identitie¥! The European Parliament once
declared that minimum harmonisation is an ‘obstdole the establishment of
uniform law’.’®? This can surely be interpreted as the Union’s ingavfor

‘unification, although it is vigorously avoided to be pronoadcthat way. The

strong emphasis against the case for national giwees and the quest for unified
rules raises the question whether a Directive vathmaximum harmonisation
approach is the right way to pursue or could a Retigin be a more appropriate tool

for regulating the consumer |ai#?

The Commission defines Regulations as the ‘mostctliform of EU law™®* The
inconvenience that the legal fragmentation causefdde remedied by employing
Regulations in legislating consumer law. Howevke, Commission in its Proposal

for Consumer Rights Directive presents a contramictwith reference to the

181 C. Amato, ‘Europeanisation of Contract Law and e of Comparative Law. The Case of the
Proposal for a Directive on Consumer Rights’ Coerfiee on Europeanisation of Private Law:
Theory and Practice (Leicester — Durham Duo-Coilloop) (Leicester) 17-18 December 2010, see
also: S. Whittaker, ‘Form and Substance in the Rime of EC Directives into English Contract
Law’ (2007) 3 (4)European Review of Contract L&881-409

182 Eyropean Parliament Resolution on the approximatibthe civil and commercial law of the
Member States COM (2001) 398 final — C5- 0471/2Q001/2187 (COS) 12 (emphasis added)

183 See for instance, N. Reich, ‘A European Contraatvl.or an EU Contract Regulation for
Consumers’ (2005) 28 (4purnal of Consumer Policy83-407; W. van Boom, ‘De ontwerprichtlijn
Consumentenrechten: gemaakte keuzes en gekozerbondéng’ in M.W. Hesselink and M.B.M.
Loos (eds) Het Voorstel Voor Europese Richtlijn €amentenrechten / Een Nederlands Perspectief
(Boom, The Hague 2009) p.15,19, cited from E. Hoadi2009) (n 124) p.1-20; Twigg-Flesner
(2010) (n 116); and Twigg-Flesner (2011) (n 119)T@igg-Flesner, ‘Comment: The Future of EU
Consumer Law — the end of harmonisation?’ to bdiglued in M. Kenny and J. Devenriguropean
Consumer Protection — Theory and Practig@ambridge University Press, Forthcoming in April
2012), accessed at:

http://papers.ssrn.com/sol3/papers.cfm?abstract 78671 7(last accessed in July 2011)

184 The Commission’s Websitéttp://ec.europa.eu/eu_law/introduction/what_retioita en.htm(last

accessed in August 2011)
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justifications suggested for the preference of ae@ive over a Regulation.
Emphasising that the transposition of a Directiveuld facilitate ‘a smoother
implementationof the Community Law’ into the existing nationaaws, the
Commission continues as: ‘[u]nlike a Regulatiorg iimplementation of a Directive
may give rise toa single and coherent set of laat national level..*®® This

reasoning is difficult to understand.

While the imposition of unified rules may lead tonse theoretical issues on
‘compliance beyond the Nation-State’, due to comsen relation withjnter alia,
legitimacy and hierarchy; the EU is relatively immeuto those challengé¥ Owing

to the principle otonferral the EU does not suffer from the issues with isgity.
The Member States confer the competence to actthétireaties. Thprecedence
of European law, which is a well-established ppieiby the ECJ, rules that in case
of a clash between the national law and the EUthewatter is the superior on¥.
The subsidiarity principle is also not a barrietdgislate through Regulation, as it is

mainly related to the substance of the legislatimt;the means.

The Commission, laying emphasis on their horizodtedct effect capability, once
suggested the use of Regulations ‘wherever ap@@pend to the greatest extent

possible for implementing measuré® Twigg-Flesner, therefore, proving that it is

185 Commission (EC) ‘Proposal for a Directive on cansu rights’ COM (2008) 614 final, 8 October
2008, p.8

18 For more information, see: M. Zirn and C. Jeorgssal (eds)Law and Governance in

Postnational Europe — Compliance Beyond the Na8tate (Cambridge University Press,
Cambridge 2005) p.18

187 Case C-6/6€0sta v Ene[1964] ECR 1-585

188 Commission (EC), ‘A Europe of Results — Applyingr@munity Law’ (Communication) COM

(2007) 502 final, 5 September 2007, para.1.1

57



legally permissible and suggesting that it is ity acceptab®®, puts forward as
an alternative the use of a Regulation as ‘a ftareing EU measure which would

deal with all those difficult cross-border cast4.’

Although this thesis is mainly concerned with depaéhg substantive solutions,
these solutions may be most effective if embodred stronger form of legislation
such as a Regulation. The use of Regulation waslal @mplement a cross-border
only legal instrument, both in terms of politicatceptability and consumer
confidence, provided that it ensures a ‘high level’ consumer protection as
prescribed in Article 169 TFEU (ex Article 153 EQhe Directives have removed
major divergences between the laws of the MembateStuntil now, and indeed
they have achieved to provide a level of harmomeawithin their limits. However,

the present circumstances call for a stronger mmeasund induce unification for
cross-border consumer legislation. With the coolgfiigct of the economic crisis,
the EU does not have much time to act for reforniimdgnternal Market strategy, to
strengthen integratiol* Therefore it is just the time to materialise thad sought

policy of increasing consumer confidence, but time with appropriate tools.

%9 ibid

19 ¢. Twigg-Flesner, ‘Comment: The Future of EU Caneu Law — the end of harmonisation?’ to
be published in M. Kenny and J. Devenigropean Consumer Protection — Theory and Practice
(Cambridge University Press, Forthcoming in Apfill2), accessed at:
http://papers.ssrn.com/sol3/papers.cfm?abstract 78671 7(last accessed in July 2011)

1 F.G Marquez , et al., ‘Project Europe 2030 — Gmales and Opportunities’ (Report to the
European Council) (May 2010)
http://www.reflectiongroup.eu/wp-content/uploads/@M5/reflection_en_web.pdflast accessed in
July 2011)
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1.5 Special Characteristics of E-Commerce that Undmine Consumer

Confidence — A Diagnosis

The notion of ‘consumer confidence’ is the restila complex social construction’,
resulting from a series of factor. Nevertheless, coming mainly from the ‘domain
of economic psychology’, ‘consumer confidence’ nggnerally be defined as the
perception of the consumers on the level of crétibof the current and future
economic outlooR®® The expression of the sentiment of consumers abweit
economy is generally exposed by the ‘willingnesduy’.*** For the focus of this
thesis, consumer confidence refers wallingness to buy onlirig with particular

emphasis owrross-bordempurchases.

The ‘consumer confidence’ argument has been athdzat of most activities in
regulating EU consumer law, however, often mishetdin diagnosing confidence
weakening elements in cross-border e-commerce,gthands may be twofold;
either — subjective — ‘consumer originated’ or Hegcbive — due to the ‘distinct
nature of the Internet’. However, these two arermglated and sometimes overlap.
Therefore, instead of a dual analysis, both will déeluated conjointly, with
particular attention to the latter, since the lawikely to have a better chance to be

of help for those.

E-commerce has some distinctive features, dueet@dauliar nature of the Internet

technology on which it is based. ‘Borderlessnessl geographical independence’

192 poncibo (2009) (n 7) p.361
193ipbid.
194G, KatonaPsychological Economid€lsevier Scientific Publishing, New York 1975)
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t%° These concepts

are perhaps the main unique features attributabtbe Interne
indicate the reduced significance of geographigedtions, since the Internet cannot
usually appreciate the physical frontiers of thdired world. However, when
translated into the context of this thesis, it praés challenges, particularly post
ante situations, where a consumer may need to seeksgdsimply as this would

likely to require taking some sort of action acrbssders. In other words, thex

anteborderlessness is replaced withst antdrontiers.

Another unique feature of the Internet is ‘intanigyd, which raises questions in
terms of reliability. For a consumer, who intendsbuly on the Internet, all that is
available is various texts and pictures in a digitarm, real existence or
accurateness of which are unknown. This only isea-6tanding reason for some
consumers for not being ‘interested in’ buying otlez Internet® It needs to be
acknowledged that not everyone can be won ovematter what level of protection
is offered. The reasons for that is generally peakosuch as lack of knowledge of
or lack of access to the medium (such as not owaiegmputer or not having an
Internet access, as well as not knowing how to thsetechnology) and lack of
interest to e-commerce, simply because the produetanted to be physically
examined before purchase. Especially the membdteeadslder generation, who had

a late chance (or maybe had not) to meet the ketteechnology, is more cautious

195 D. Jerker and B. SvantessoRyivate International Law and the InterngKluwer Law
International, Bedfordshire 2007) Ch.2, pp.25-44 &r more information see: B. De Nayer, ‘The
Consumer in Electronic Commerce: Beyond Confideme&Vilhelmsson, T., et al. (ed§onsumer
Law in the Information SocietKluwer Law International, The Hague 2001) Ch.@, p17-125

1% This is often quoted as a reason for not buyirgy tive Internet.
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towards e-commercg! This is a concern, which is likely to fade awaytime, as
the young generation is more familiar and more radeed with the Internet
technology and its capabilities, such as usingltiternet for e-commerce, social
networking sites and searching for informatiShHowever, without prejudice to
those personal reasons, the current concern sheufdcussed on to reducing the

growing gap between the domestic e-commerce ancrtiss-border e-commerce.

It is marked that consumer confidence in cross<#mosicommerce is loW® The
Consumer Conditions Scoreboard of March 2011 shibmak in contrast with the
dynamic growth in domestic e-commerce in 2010 dlveas little progress in cross-
border e-commerc®® Quality of the product/service purchases was giasrthe
main reason of complaint by 58er centin a survey"' while security of the

payment mechanism was quoted as the main concet8 s centin another%?

197 See: Eurostat, ‘Internet Usage in 2010 - Househadd Individuals’ (50/2010) Figure 2
http://epp.eurostat.ec.europa.eu/cache/ITY OFFP3BIA-10-050/EN/KS-QA-10-050-EN.PDF
(last accessed in July 2011)

%8 ibid, Figures 3, 4

199 A recent survey revealed that p@r centof EU consumers purchased online within the I&st 1
months, while only 7per centdid so from a seller located in another EU MemBéate. Flash
Eurobarometer (2011) (n 72) p.13

200 consumer Conditions Scoreboard, ‘Consumers at Hontiee Single Market' SEC (2011) 299
(5" edition) (March 2011) p.6, at:
http://ec.europa.eu/consumers/strategy/docs/5ttiordscoreboard_en.pdflast accessed in July
2011)

201 This was followed by ‘delivery, provision, instfion’ with 13 per cent, and ‘aftersales or
redress’ with 1er cent Flash Eurobaromet¢2010) (n 10) p.22

292 The following concerns raised were ‘ability to getefund’ with 38per cent; ‘delivery’ 36 per
cent; ‘credibility of the information on the Interneith 27 per cent; and ‘anonymity of sellers’
with 16 per cent, while 23per centdeclared that they are ‘not worried’. Special Bammmeter 60
(2004) (n9) p.5
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When this second survey was conducted in 2003etlats of online purchases were
lower, and 8%er centhad never bought on the InterA&The major reason given
was that they do not have access to the Interiigig¢bcen). Twenty-eightper cent
of the people were not interested in buying onltiernet, where 2%er centdo not
trust the Internet®® Of those 25er centwho do not trust the Internet, security of
payment was the major reason given @& cenk.?®®> Among other concerns,
credibility of the information on the Internet ($ér cen} was followed by delivery
related concerns (3f@er cen}, ability to get warranty or refund (3&er cen}, and
concerns regarding after-sales services 87 cen}.’®® Only 7 per centof the
people, who had never bought on the Internet, aitattownership of a credit card

as a reasoff’

The participants were also asked whether a guadnten their bank/credit card
issuer to cover problems when buying things onlthiernet would increase their
level of confidence. Thirty-fivgper centof the respondents said that they would be
more confident, where 1Per centsaid ‘did not know’, and 4per centsaid this

would not increase their level of confiderfé@Of the 35per centgroup, 54per cent

23 ibid, p.9 Despite the availability of more recentrveys, the following findings of this survey is

chosen by the author, because, considering thetignesasked, it is the mosbmprehensivend
neutral one. The more recent surveys generally tendstrict or influence the answers, either with
the options offered, or with the way the questiaresphrased.

24ibid, p.10

5ibid, p.15

2%ihid, p.15-17

27ibid. p.11

2% ibid, p.18
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of them said that they would not be prepared togayrcharge for this guarantee to

be provided®®
The latest Consumer Conditions Scoreboard conVeysecent findings as follows:

Concerns about late or no-delivery or fraud are gjomfactor preventing
cross-border e-commerce. p@r centof consumers who had not made a cross-
border distance purchase said that fears about foatithem off, 5Qer cent
cited concerns about what to do if problems arase 49 per centwere
worried about delivery. In addition 4der centagreed that being uncertain
about their rights discouraged them from buyingdgoor services from sellers
in other EU countries. However, these fears aresoosignificant for those
who had shopped cross-border (@ cent 30 per cent 20 per centand 26
per centof whom agreed respectively). Cross-border e-coroenappears to
be at least or even more reliable than domestioneaterce in practice: only
16 per centof cross-border purchases were delayed comparé@ per cent
for domestic purchases. The product did not arnivé& per centof cross-
border cases compared t@ér centfor domestic purchasé¥’

This evaluation suffers from some false deductidiist of all, it is presented as if
the 44per cenf who ‘agreed’,?** would have become active cross-border online
purchasers if they were certain about their rightse presented is surely a consumer
weakening factor, howeveinter alia others, which may be more immediate

challenges.

Second of all, to claim that cross-border purchasedikely to be more reliable (or
equally reliable) is merely a misrepresentation tuthe fact that those frer cent

who suffered from non-delivery are in fact exposednore detriment, as they have
slimmer chances of recovery, where the seller doesooperate. The higher lack of

consumer confidence in cross-border e-commerce amdpto domestic e-

ibid, p.19

219 consumer Conditions (2011) (n 200) p.15, para.33

21 This is an answer to a purposefully guided quastinost probably in order to justify intended
measures of maximum harmonisation (as uncertaistygénerally correlated with national

divergences) that has been sought to be used amiadgfor future legislative activities such as the

proposed Consumer Rights Directive.
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commerce is not based on fears of ‘indecency adidor sellers’, but rather on
difficulties in accessing remedies when things gong. The 6per cent who
suffered from a domestic non-delivery situation #rerefore more advantaged to

pursue the seller and access remedies.

Analysing the empirical evidence, it is observedttmost consumer concerns are
focusing on similar points, which are primarily atdd to security of payment

mechanismandability to access remedies and sellers

Security of payment appears to be the leading olesta consumer confidence. As a
remedy to this, when people interviewed were asideether a scheme where they
will have a level of financial security through aagantee from their bank/credit
card issuer to cover problems when buying thingghenInternet would increase
their confidence. The answers were not compatiblle the concerns raised on the
issue. Only 3%er centof the interviewees said that it would help. Hattention
should be paid to the relatively high level of ‘didt know’ answers. This clearly
indicates to confusion on the consumers’ evaluatiéterhaps that is because they
cannot evaluate themselves very precisely on thisigolar concern. It is thus
arguable that, once they have this financial guasrthey would probably still lack
confidence due to the other reasons cited, suchcesss to the counterparty for

obtaining remedies.

In case of a problem, consumers usually prefeetd @ith it by themselves, without

getting professional adviéé? The main reason for this is the comparatively

%12 According to Genn’s England and Wales survey;afstmers, who had encountered a problem,
60 per centtook the matters in their own hands, and did mbtagny outside help or advice. Similarly

in the Scottish survey it was revealed thatp®2 centdealt with the problem themselves, where 45
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unimportant imagef a consumer problem as a legal problem fromvie@point of

the consumers. This is due to the (usudbyy valueof consumer products, which
neither warrant professional costs, nor qualifyast an important legal problem.
Unfortunately this fact drives back many consumion taking the problem

seriously and chasing it to the end.

For most consumers, the first course of actionostacting the counterparfy’
Some consumers, who could not achieve their obgstiby this way, obtain
professional hel** Even in this case, most of them are initially aevd to contact
the other party. This clearly shows that the keythe settlement of most consumer
disputes is through negotiating with the countdsparhis leads us to provide

solutions in the scope of facilitating thecessibility of the counterparty

per centobtained outside advice. Genn, (1999) (n 13) p.B&6n and Paterson (2001) (n 13) p.122-
123

2310 Genn’s England and Wales survey it was subthttiat 73per centof consumers contacted the
counterparty as the first action, where in Scotlénd rate was 8per cent. ibid, p.106 and p.54
respectively

214 According to a Eurobarometer survey conducteddidg2 only 51per centof the consumers who
contacted the counterparty regarding a complairmeveatisfied with the way their complaint was
handled. Of those who were not satisfied with tiécome, 51per centtook no further actions,
where 14per centasked for advice of a consumer association/constmelpdesk, Per centasked
for advice of a solicitor, per centbrought the matter to court anc8r centbrought the case to an
arbitration, mediation or conciliation body. Spéd&arobarometer, ‘Consumer Protection in the EU’

(2008), at:http://ec.europa.eu/public_opinion/archives/ebs/@B8 en.pdf(last visited in February

2010), p.54, 55 These results are close to a neaent survey, where it was found thatg2 centof
consumers, who contacted the seller were veryidy featisfied with the result. Of those, who are
not satisfied, 46per centtook no further action, 1®er centasked for advice of a consumer
association/consumer helpdeskp@& centcomplained to a public authority, per centasked for
advice of a solicitor, Per centbrought the case to an arbitration, mediation arcdiation body,

where only 2oer centbrought the matter to court. Flash Eurobarometet{) (n 72) p.45
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Even if consumers sometimes use legal threats, fearyconsumer complaints end
up in court?®® It is obvious that courts and other dispute regmiumechanisms play
a minimal role in settling consumer disputes. Aplered earlier, consumers are
extremely disinclined to take legal action for théisputes. They generally find it
not worthy, when compared to the benefit in questwhich is the main hindrance
for consumers’ access to justiCEhus, it points out that there is a legal ine#incy

in terms of settling consumer problems; consumegslire morancentiveto go to

courts. This problem will be sought to be addressethis thesis by employing

punitive damageas an incentive for consumers.

The above presented findings, which are mainly dase the evaluation of
empirical evidence, originate from special chanasties of e-commerce that are
aggravated by the inclusion of cross-border elemédrdking those into account, the
confidence weakening factors will be examined unalehreefold categorisation:
security of the payment mechanism, identifying sleler and obtaining a remedy,

and cross-border factors.

In terms of the motives to buy on the Internetsibbserved that convenience, cost
and ease of making comparisons between variousneaeoce providers were cited
as the leading ones. On the other hand, reputafidghe business and language of

the website are significant factors that affectstoner confidence and preference.

The higher the level of confidence, the higherléwel of economic activity.

% ibid
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1.5.1 Security of the Payment Mechanism

Security of payment mechanisms appears to be theapr concern both for
consumers who buy online, and for consumers whidawaying onlin€’*® This is
because tracing money in the online environmemhallenging. This however, is
partly a technological problem, where law alonencdaraddress. That is why it is a
domain, where the promotion of consumer educatinod awareness becomes
essential, particularly in combating online fraudthe Commission’s Digital
Agenda for Europe focussed on tackling trust isshgscreating ‘EU online

trustmarks*’

Consumers are advised to use secure payment msatsaHi Ironically, a fully
secure and ideal payment mechanism for e-commeyes dot exist. Some new

payment mechanisms have been developed that diesieety designed to use in e-

2% gpecial Eurobarometer 60 (2004) (n 9) p.5, 15

27 Commission (EC), ‘A Digital Agenda for Europe’ (@eunication) COM (2010) 245, 19 May
2010 p.13 Accordingly, in is intended that by 20&2takeholder platform is created for EU online
trustmarks for retail websites. For more informatsee:
http://ec.europa.eu/information_society/newsrooffidtfe-
dae.cfm?action_id=175&pillar_id=43&action=Action%d20%20Stakeholder%20platform%20for%
20EU%200nline%20trustmarkkast accessed in August 2011)

8 The Commission’s guide to safety tips answersghisstion as follows:

‘How can | recognise secure payment methods?

Trustworthy commercial websites conduct transastionly through “secure electronic transaction”
means. So it is very important that when you epter payment information (e.g. credit card data),
you always check that the address of the websiteaye visiting starts with “https://” and not with
“http://". In that way you will know whether or ndhe website provides secure transactions.’ at:

http://ec.europa.eu/information_society/activitislsafety tips/index_en.htm#5.3 secure payment_

methodglast accessed in July 2011)
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commerce&’® Yet, conventional payment mechanisms are largelyse for e-

commerce paymenté’ one of which is credit cards.

Credit cards are the most used and the most pedfgrayment mechanism, when

buying online?*

Along with the consensus on this statement, tlaeeedifferent
reasons given. It has been argued that, this igetkpartly from the fact that it is a
‘tried and tested conventional method’, only withe tfine distinction that the
debiting instruction is given onlirfé? There are others claiming that, one of the

most effective reasons for credit cards being widesled is liability limitation when

they are lost?® It is also commonly correlated to the internatioaad wide

#9gych as, PayPal, which became the most poputanative payment mechanism.

220 The usage of cash and cheques, however, as camadmayment mechanisms, is very rare if not
extinct, especially in cross-border e-commerce.

221 This statement can be verified by the ACNielsemb@l Online Survey on ‘Global Online
Shopping Habits’, which was conducted between Agmidl May 2005 in 38 markets. In total 21,261
consumers from North America, Latin America, Europeia Pacific and South Africa were
interviewed in this survey. According to the fings credit cards are the masted payment method
globally (59per cent). Others can be listed as, bank transferg@3cent), cash on delivery (1Ber
cent), PayPal (12er cent), debit card (1per cent), money transfer (Ber cent) and postal transfer
(5 per cent). Again, credit cards are the mgseferred payment mechanism globally (¢&r cent).

In Europe the use of credit cards for the payménbrdine purchases is 5per cent, and the
preference of credit cards as a payment mecharesmrfiine purchases is 4der cent. ‘Global
Online Shopping Habits’ (2005) at:

http://www?2.acnielsen.com/press/documents/ACNiel§amineShopping_GlobalSummary.pdfast

visited in January 2007) (This webpage is no longeailable. However, this document was
downloaded at that time and is currently availatiieough the author. The same data is still
accessiblein a summary format athttp://id.nielsen.com/news/20051019.shtalst visited in
February 2010)

222G J H Smith (eds)nternet, Law and Regulatiof3® edn Sweet & Maxell, London 2002) p.494

23 R Pitofsky, ‘Competition and Consumer Protectionn€erns in The Brave New World of

Electronic Money’ (1996), atwww.ftc.gov/speeches/pitofsky/banking.htflast visited in January

2010) In addition to this, for credit cards issurdhe UK, an individual buyer generally has the
benefit of sections 56 and 75 of the Consumer €riecli 1974 in purchases made using the card,

which means that the credit card issuer will bentjgiliable in respect of misrepresentations or
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acceptance of the mechanism. Nevertheless, thesacarthe only benefits. The
process of payment in credit cards do not requirghgsical conduct and can
completely be concluded online. Furthermore, usitigisted payment intermediary,
such as a world-wide known and recognised credd campany can also help to
reassure consumers about the integrity of the basiwith whom they are dealing.
Besides, those credit card companies generalle gedtlers’ accounts in arrears and
should any problem arise, the credit card compamystop the payment. Likewise,
the credit card companies have the power to withdne authorisation of a trader to

take payment, who has been subjected to a disgropate number of complaints.

On the other hand, this system also has weaknesfsehjch, security is the leading
one. As the details of the card are to be transthibver the Internet, there is always
a risk that it can be intercepted by fraudsters wduo make use of these details for
their own benefit. There is a rapidly developingtee of scam techniques and
programs, against which to provide an up to dateedficient protection is seriously
tough. That is why a significant proportion of comgers are not confident in giving
away their card details over the Interffdt.Another problem of this payment
mechanism is that, it is not available for everypodihe criteria applied to be
entitled to get a credit card by the credit casliéss, lead to a number of people
deprived of enjoying the use and benefits of theditrcards. Correspondingly, in

order to receive a payment made using a crediebit dard, the seller must join the

breaches of contract by the retailer and is ofipaletr comfort to a buyer purchasing from a retaile
of whose commercial standing he or she is unaware.

224 Special Eurobarometer 60 (2004) (n 9) p.5, 16.0fding to the findings of this survey, ‘security
of payment’ is the foremost concern about buying tbhe Internet (48per cen}. Likewise,
approximately three-quarters of the consumers wawb ot purchased on the Internet and who did

not trust the medium gave the prime reason fotmsting as ‘security of payment’ (f&r cen}.
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system operated by the relevant card organisaBewsause not all the sellers are
registered to accept credit cards as a payment anesh, this excludes some

businesses as well. On the other hand, this ragmtrprocess of the traders implies
a level of security to the consumers. A retailabdity to accept payments via credit
cards signals the integrity of the business. Anottencern to highlight is the

privacy of the buyer. As all payments made usirgydtedit cards process through a
central system, all of the transactions are moadt@nd recorded by the card issuer,

which then are revealed as a credit card statement.

Although law can be of limited assistance to imgrelve ability to tracing money in

the online environment, it surely is not unarmedvid Byrne, the then European
Commissioner for Health and Consumer Protectiorg speech dated 2000, drew
attention to the significance of credit card chhagks as an important issue for
fostering consumer confidence in e-comméfiein this speech, admitting that
technological security measures would not buildscomer confidence, he pointed
out some advantages of chargeback mechanism iis @frsafety in payment cards.
He also implied that the infrastructural works e¢gally implement this mechanism

have been launched.

Two years later, in 2002, the Commission adoptedr@osal on a Directive

concerning credit for consumérs. No reference was made to the credit card

222D Byrne, ‘Cyberspace and Consumer Confidence’espgiven in the Annual Conference of the
Kangaroo Group of MEP’s, Brussels, 18 Septembef 280

http://ec.europa.eu/dgs/health _consumer/librargsipes/speech55_en.htrflast visited in January
2010).

226 commission (EC), ‘Proposal for a Directive on trermonisation of the laws, regulations and

administrative provisions of the Member States eominig credit for consumers’ COM 2002 (443)
final, 11 September 2002
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chargebacks in this proposal. Furthermore, the gwalp had a maximal
harmonization approach, which does not allow thenlder States to introduce more
protective measures within the approximated fi€lis proposal led to hot debates,
and has been modified twice, redesigned for mavalility for the Member States,
and finally was adopted in 2068, nonetheless, still with no reference for

chargebacks.

Following a number of Recommendations on the stbfbe Payment Services
Directive 2007 was introduced to regulate the &feaThis led to some
improvements as regards the speed and cost of paymechanisms, as well as
informational duties within the EU, among which tise credit card$®® This
Directive also is a maximum harmonisation Directwdich regulates the payments
services industry in such a way that creates aitaddp environment for new
participants. The expected outcome of increasedpetiton may be an advantage
to enhance the consumers’ access to payment meatsartiowever, the consumers
as the service users are also subjected to a nushlodtigations, such as using the
payment instrument in accordance with its terms ke all reasonable steps to
keep it safé>® The Directive also holds the consumers liable ases of gross

negligence and late notification besides actingdtdently, which have given rise to

227 Council Directive (EC) 2008/48 on credit agreersefar consumers and repealing Council
Directive 87/102/EEC [2008] OJ L133/66

228 5ee: Commission Recommendation (EEC) 87/598 omrapgan code of conduct relating to
electronic payments [1987] OJ L365; Commission Reoendation (EEC) 88/590 concerning
payment systems, and in particular the relationsiegfween cardholder and carissuer [1988] OJ
L317 and Commission Recommendation (EC) 97/489 exmirtg transactions by electronic payment
instruments and in particular the relationship lestwissuer and holder [1997] OJ C 208

229 Council Directive (EC) 07/64 on payment serviceghe internal market (the Payment Services
Directive [2007] OJ L319/1

#0ibid, Article 56
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criticisms?*! The provisions of this Directive are neither desig to protect
consumers, nor to enhance security measures; thérrio smooth cross-border
payments and foster the Internal Mark&tTo achieve those benefits, all the market

actors were allocated their share of responsibility

Privacy is another important aspect of the paymseatrity. Conclusion of an online
transaction generally requires consumers to retteal personal details on the
website inter alia, credit card details. The right to privacy coveas right to control

information about ourselves, including the rightlitoit access to that information,
right to keep confidences confidential ande versao share them with the chosen.
Where the information revealed by the consumerois processed in accordance
with the explicit consent of the consumer, it cdngts a threat to the information
privacy of the consumer. Processing of personak,d&iowever, became a
commercial activity, and development of informatitechnology increased the

gravity with added ease and speed.

The E-Privacy Directive of 206% was adopted to particularise and
complement® the Data Protection Directive 1985. Security of services and
confidentiality of information are the general gfaliions imposed by this Directive.

Accordingly, similar to the Data Protection Diregtj the service providers must

%1 ibid, Article 61. For more information see: R. &teot, ‘Allocation of Liability in case of

Fraudulent use of an Electronic Payment Instruntéet:New Directive on the Payment Services in
the Internal Market’ (2008) 24 (€omputer Law & Security Repd55-561
232 particularly to foster the SEPA (Single Euro Pagtadirea) initiative. For more information, see:

http://ec.europa.eu/internal_market/payments/s@asi/ accessed in July 2011)

233 Council Directive (EC) 2002/58 concerning the @ssing of personal data and the protection of
privacy in the electronic communications sectoOZ00J L201/37

4 article 1 (2)

235 Council Directive (EC) 95/46 on the protectionindlividuals with regard to the processing of

personal data and on the free movement of sucht@®s] OJ L281/31
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take appropriate technical and organisational nreasto safeguard security of its
services*® Those measures must ensure a level of securitpppate to the risk
presented. In addition to that, in case of a padicrisk of a breach of security, the

service provider must inform the subscribers camiogrsuch risk>’

As regards confidentiality, the service providers abliged to erase or anonymise
the traffic datd® processed when no longer nee&®dRetention of this data is
permissible for billing purposes only, until thedeof the period, during which the
bill may lawfully be challenged or payment pursé&dUpon the user's consent,
which may be withdrawn anytime, data may be rethifte marketing and value
added service$'! The data subject must be informed for what purp@sel for how
long the data is being proces$édThese measures offer protection to ensure that all
types of personal details (including financial) @aled in order to process an online
transaction are processed and, where necessatysé@pely by those holding that

data.

Consumer confidence to an extent depends on theritgectechnical integrity,

convenience, traceability and accessibility of playment system. Therefore, legal
and technological measures to strengthen the wea&sef credit cards should be
taken, which would be for the benefit of creditccaompanies as well as consumers.

However, it can be easily read from the empiriceidence that domestic e-

238 Article 4 (1)

=7 Article 4 (2)

28 Traffic data is defined as: ‘any data processed tfe purpose of the conveyance of a
communication on an electronic communications netweo for the billing thereof’ by Article 2 (b).

239 Article 6 (1)

240 Article 6 (2)

241 Article 6 (3)

242 Article 6 (4)
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commerce is growing at a faster pace, than thesdvosder e-commerce, and the
gap in-between is widening. Seeing that the secwofitpayment mechanism is an
issue common to e-commerce in general, irrespeofits domestic or cross-border
nature, it can be concluded that the main concénomsumers is not the reliability
of the mechanism itself, but again the difficultyaccessing remedies when cross-
border factors get involved in the transactionthie light of this view although law
cannot physically secure or trace consumers’ moitegan take measures for

facilitating recovery of money, when there is aslos
1.5.2 Identifying the Seller and Obtaining a Remedy

Identifying and verifying the other party on theédmet is not always easy, and to
take legal action against an unidentified infringemot possible. For our scope,

identification is meant for the business, with whitra consumer is dealing.

It is essential for the consumers to be offeredarcieformation regarding the
identity and location of the seller, so that thay @ccess the seller in case of queries
or disputes. Issuing licences which are needed®édfading or keep registers of the
businesses would ease the identification and aibdégs but in most of the cases,
the only reference is the information provided hg trader on its web-site. This
means at least the URL (Uniform Resource Locatddress of the visited sifé’
This, however, does not necessarily correspondh& rtame of the company
concerned; it may not tell the consumer which coutite company is based in; and

the consumer may be diverted to another URL at sgmomt during the

243 A URL is the formatted text string written on theeb browser that refers to the global address of
documents and other resources on the World Wide.Wel simpler definition, it indicates the

addresses of websites and other pages availalifednternet.
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transactiorf** The reliability of the information about the busss given in the web-
site may be misleading and requires being doubdelad prior to dealing with it.
However, consumers will often not know where tokl@o confirm the information
about a business. Furthermore, there are occasibiese the consumer is not
provided with any contact information at all. A widanging survey by Consumers
International, which was conducted in 1999, rewbdhat 28per centof the web-
sites surveyed provided no geographical contactesddwhere the consumer can
turn in case of any queries or complafifsAnother survey again by Consumers
International, dated 2002, revealed thatp@® centof the web sites surveyed, did
neither disclose a geographical address, nor amestcontact’® These surveys
give an idea about the lack of improvement on asbésy of the online sellers,
within those years. Alas, no follow up survey hasribconducted since then and it is

not therefore possible to comment on this issué¢hfelast few years.

The difficulty in accessibility of the seller triggs another concern for consumers:
obtaining a remedylt is not easy to assure consumers that theygeara remedy
from an unidentifiable or non-locatable seller, widoa dispute arise. In such a case,
obtaining a remedy could be a problem regardlesheohature of the dispute. The
lack of address or other details of the businegsivies consumers of the ability to
enforce their legal rights for redress. This isiagaserious drawback in terms of

consumer confidence as the seller is the key tos#t#ement of most disputes.

244 Consumers International, ‘Consumers @ shoppir@99} p.23, at:
http://www.consumersinternational.org/document egfdoc28.pdf(last visited in December 2009)
25ibid, p.24

246 Consumers International, ‘Credibility on the Wen International Study of the Credibility of

Consumer Information on the Internet’ (2002) p. &2,
http://www.consumersinternational.org/Shared ASRsRUploadedFiles/205F49EB-D048-43B0-
A2B0-9596B2287BA5_Doc320.pdfast visited in December 2009)
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Taking the concerns of consumers, it is observad thbility to get a warranty or
refund’, ‘delivery related concerns’, ‘credibiligf the information on the Internet’,
and ‘anonymity of sellers’ all relate to theentifiability and accessibilityof the

sellers.

The general presumption on why the consumers regsirecial protection in
distance contracts is that the consumer cannobiséest the goods before buying
them through such a contr&éf.In line with this justification, the EU took some
legal measures to facilitate the identifiability tfe sellers. According to the
Distance Selling Directive of 1997, the supplie@vd been obliged to provide
consumers with a number of fundamental informapaor to the conclusion of the

contract,jinter alia, their identity and their addre$¥.

The E-Commerce Directive of 208¢ introduced rules on the provision of

information to consumers and the conclusion of ¢ with consumers to

supplement the requirements of the Distance Selbirgctive. The Regulations

apply to Information Society Services (ISSs), defiras any service provided at a

distance, by means of electronic equipment for ghecessing (including digital

compression) and storage of data, and at the ohaiirequest of a recipient of a
250

service?™" ISSs thus cover a wide range of online activitnetuding selling goods

and services online, transmission of informatioa @ communication network,

247 Council Directive (EC) on the protection of congrmin respect of distance contracts [1997] OJ
L144/19, recital 14

28ibid, Article 4 (1) a

249 Council Directive (EC) on certain legal aspectsinfbrmation society services, in particular
electronic commerce, in the Internal Market [2000]L178/1

20 Council Directive (EC) 98/48 amending Directive/®8EC laying down a procedure for the
provision of information in the field of technicatandards and regulations [1998] OJ L217/18,
Article 1 (2)
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providing access to a communication network, we&tihg or providing

commercial communications by em&it.

An ISS provider must provide the recipient with gogeneral information in a form
and manner that iseasily directly and permanently accessiblé&? The form of
information, which needs to be provided includes tlame of the ISS provider, its
geographical addresgletails including an e-mail address, at whichi8fe provider
can be contacteddpidly’ and in a direct and effective manner, as wellemils of
any trade registrations, authorisation or regulatschemes, VAT identification

number or professional bodies and rules which apptite 1SS provider>?

Similar to the provisions of the Distance Sellingdative mentioned above, these
provisions also contribute to the transparencyhefdounterparty for the consumers,
in order to facilitate an easier access for renredyirements. Knowing the identity
of a seller may be the first step to accessing deesehowever, this only may not be
sufficient for the simple fact that it cannot elmate legal, economical and practical

barriers obstructing accessibility of remediesrimss-border situations.
1.5.3 Cross-Border Factors

Contracting across borders is not a concern byf,itbat it is an element that
increases the magnitude of lack of confidence efdbnsumers in e-commerce as it
makes accessibility of sellers and remedies mdifecwi. When the cross-border

factors get involved, the nature of the disputadunto an extra-national one. As we

%L A Viswanathan, ‘Towards a Common Market in Cybap An Analysis of the E-commerce
Regulations 2002’ (2003) 9 (Bomputer and Telecommunications Law ReyEw62, 59
%2 E.Commerce Directive 2000/31, Article 5 (1) (emgibadded)
253 114
ibid
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have revealed above, where the consumers are alreladtant to pursue their local
consumer disputes in the courts of their own, tpeek them to seek remedies
abroad practically means surrender in advance.efbr@, means to encourage the

consumers to enforce their legal rights shouldduglst in the first place.

Consumers are often exposed to severe problemsegards cross-border e-
commerce disputes. This, to an extent, is due @ogtps in consumer protection
regulations across borders, deriving from divergeat substantive standards and
legal uncertainty. Therefore, in many cases thesworers may be shorn of their
domestic protection rules and remedies, when makings-border purchases. To
overcome such gaps in cross-border enforcemengpplkecation of a uniform set of

rules that is of a compulsory nature could be thewner as discussed earlier. To
avoid over-intervention to domestic laws and enbkatite impact of such a

legislative measure, it is essential that it mayeha cross-border only scope.

Nevertheless, this is not the only problem for emners purchasing across borders.
Even if the laws of the country the consumer bugsnf provide a high level of
protection for the consumers, it is a difficulty ltgelf to obtain and enforce
remedies abroad. An effective consumer protectimméwork for e-commerce
should have the competence to respond to the dagale of cross-border

transactions.

The EU has been constantly working to introducesuess to remedy the negative
effects of cross-border factors that undermine woms confidence in intra-
Community e-commerce. One of these projects is ithprovement of ADR

mechanisms. It was recently stated by the DG SANZD
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EU law provides consumers, with a set of rightswileer, if such rights are to
have a practical value, mechanisms must ensurectimsumers can exercise
them effectively. If consumers are to have confadermn shopping cross-
border, in particular on the internet, and enjairtsubstantive EU rights, they
need reassurance that if something goes wrongdieyesolve their disputes
and obtain compensatin

This surely is the heart of the issue. Until nowespite the best efforts which
produced,inter alia, the Brussels | Regulatidn® the Rome | Regulatioft? the
European Small Claims Proceddréthe Injunctions Directivé>® the Regulation on
Consumer Protection Co-operativhand the ECC-Net? this issue has not yet
reached to a solution for consumers. These lemisland initiatives will not be
explored here, however suffice to say that as tiadlenge is a major one, they could

not be of adequate help to defy it.

%4 Commission (EC), ‘Consultation Paper on the usAltfnative Dispute Resolution as a means to
resolve disputes related to commercial transactiang practices in the European Union’
(Communication) 18 January 2011, para.4

2% Council Regulation 44/2001/EC (Brussels | Regaigt[2001] OJ L/12/1

%% Council Regulation 593/2008/EC (Rome | Regulati@®08] OJ L177/6

%7 Council Regulation (EC) 861/2007 establishing aopaan Small Claims Procedure [2007] OJ
L199/1

%8 Directive 98/27/EC [1998] OJ L166/51

29 Council Regulation 2006/2004/EC [2004] OJ L364/1

%0 commission (EC), ‘The European Consumer Centresvdi& - Information and support to
consumers across Europe’ (Publication) (2008) at:
http://ec.europa.eu/consumers/publications/factsh€&&€-Net_en.pdf(last visited in January 2010)
The other major initiatives are the FIN-NET and ®OLVIT. FIN-NET is a financial dispute

resolution network of national out-of-court complaischemes that are responsible for handling
disputes between consumers and financial servimégers. For more information see:

http://ec.europa.eu/internal_market/fin-net/indexhém (last visited in January 2010). SOLVIT is an

online problem solving network in which EU Membdates work together to solve without legal
proceedings problems caused by the misapplicafiénternal Market law by public authorities. For
more information seehttp://ec.europa.eu/solvit/site/about/index_en.hflast visited in January
2010). The former was launched in 2001, and therlatas launched in 2002.
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Appreciating all the efforts by the EU, howevergisg the shortcomings of the
measures to deal with the practical realities, tthissis sets itself an unusual
approach of seeking answers in the axis of cowttallenging the challenges. As
Wilhelmsson points, ‘If the parties are in diffetarountries the law cannot bring
them closer to each other. [...] There are, howeseme legal devices by which
new legal relationships can be created and sucitetewmight in certain situations
reduce the problems at harf’In this regard, the best approach to address this
problem could probably be formulated as seekinghods to transport the cross-

border factors within the borders of the consumengntry of residence.
1.6 Concluding Remarks

Although B2C e-commerce has grown rapidly in thet ldecade, consumer
confidence remains a significant barrier to itsaviddoption. Surveys confirm that
the level of consumer confidence is low as regamlge purchases. This proves
that measures taken by the EU are insufficient tovide consumers with
confidence. The historical and constitutional wesganof ‘consumer protection’ and
the dominance of consumer protection domain byrite¥nal Market policy may be
regarded as factors contributing to the low-pradfeconsumer protection within the
EU. Despite these drawbacks, this author believasthe EU has the capability to
overcome these obstacles and raise the profilergwmer protection to address the

proposals submitted in this thesis.

The survey findings show that there are potentifficdlties for consumers in
vindicating rights in their cross-border purchate®ugh the Internet. Consumers

avoid purchasing online from other Member Statesuph the fear of not being

#1wilhelmsson (2004) (n 110) p.330
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able to cope with practical problems. Examining ¢nepirical data, it is concluded
that in order to generate confidence, consumersregaired to be protected by
effective legal instrumentsvhich enable them teeekandenforce their individual

rights through the courts in their country of resideritleis sort of a solution calls

for formulations on the basis tafcalisation of transactional factors

In case of a problem, it is observed that the stahdonduct of consumers is to
contact with the counterparty. Therefore, accesshg counterparty is vital in
solving consumer disputes. This information leadstaidevelop arrangements on

the basis oénhancing accessibility to the counterparty

Survey results reveal that the main concern of woess appears to be the security
of payment mechanisms. Again according to the surgsults consumers proclaim
that a financial security guarantee from their ficial institution would not help
much. This might be interpreted that this is anggeaated reasoning covering other
concerns of consumers. Incidentally, this is a eomdased to a large extent on
technology, which can be expected to ebb away thighyears through technological
developments. The surveys also indicate a constaatin e-commerce, which
supports this idea. Therefore, this concern isregarded as the primary one for the

purpose of this thesis.

Further investigation of the survey results prohattconsumers are extremely
disinclined to go to courts to obtain a remedy.sTls partly due to high legal
expenses and partly due to the relatively smalluarhof claims, added on top of the
difficulties. Therefore, it is seen that thecentive of consumers requires to be
increasedandeasy access to justice needs to be providedn improved consumer

confidence.
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In the light of these conclusions, this author sages that acbonsumer confidence
enhancing packagehat includes the following recipes could have tiotential to
promote consumer confidence in respect of intra-@amity cross-border e-

commerce:

- Firstly, the disincentive of the consumers showddxluced by ensuring easy
access to a localised counterparty by means afutisg manufacturerand

financial intermediary(credit card companyigabilities;

- Secondly, incentive of consumers to use their legaks through the courts

should be increased by introducipgnitive damages

Institution of direct manufacturer liability for glity defects is a solution that may
defeat the problems regarding accessing remedigsyag/ constitute an alternative
counterparty that is easier to access for the daimconsumer, where the
manufacturer or its representative is located exabnsumer’s country of residence.
Thus it may facilitate the localisation of a disputvhich would otherwise be of a
cross-border nature. To expand the possibilitietsHe consumers, another route to
follow could be to direct the claim to the cred#rd issuer. Legally categorising
credit card companies as connected lenders couilitdte the opportunity for the

consumers to direct their claims for faulty goodsthe local credit card issuers

instead of the foreign sellers.

What these options provide in practice could béebgresented with an illustration.
The UK consumer (C) purchases a (M) branded profilact a French website of
seller (F), and the product turns out to be of tpality or faulty. Under the current

EU legislation (C) cawnly direct his claims to the sell€F) in France, which would
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still involve elements of cross-borderness, evererellthe dispute is eligible to be
seen before the UK courts in accordance with thes&ls | Regulation. What direct
manufacturer liability could achieve is to enalbile tlaims by (C) to be directed
towards (M) in addition to (F), which could safegliaemedies for (C), where (F) is
inaccessible for some reason. This also means ithéM) is a UK-based

manufacturer, or there is a representative of taaufacturer in the UK [(M-UK)],

the dispute will become a local one for (C). A fhant option will be available where
the price of the product is paid for by a creditdcarhe card issuer (B-UK) as a
financial intermediary could embody an additionaliaterparty to direct the claims
to. This complements manufacturer liability in tways: first it may act as a third
alternative counterparty for (C) in addition to (&Bhd (M); second, it has the
potential to localise the cross-border dispute whke manufacturer liability cannot
be of help. Credit card company liability could dmnsidered as eithersaipplement

or asubstituteto manufacturer liability as regards consumema$adf cross-border

e-commerce.

These two institutions seek tefy the disincentives to consumer confidebge
safeguarding remedies viereating alternative counterpartiesvhile potentially

localising the dispute While all three recipes focus ommcreasing consumer
confidence the aim of introducing punitive damages liabildges not in any way
involve localising consumer disputes and creatiligriative counterparties. The

third component of the package has a different@aagr that has a wider effect.

Introduction of punitive damages primarily aspitestackle the disincentive of
consumers to sue, and seeks to remedy theffbying extra incentivéo consumers.

Despite all the challenges, it aims to change #regption and prove consumers’
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efforts worthwhile in the end. Increasing the inoanof consumers to enforce their
legal rights in the courts would enhancensumers’ access to justies well as
ensuring enforcement of EU consumer .latg deterrent effecton fraudulent

businesses could also lead to a better functioantintegrating Internal Market.

In the light of these explanations the next chaptdl be dedicated to direct
manufacturer liability for quality defects. Thisagter will present the examination
of manufacturer liability with reference to its jii€ation for consumer confidence
purposes in e-commerce and reveal what it has fer af addition to the seller
liability. Here special concern will be given toetldentification of manufacturer,

especially where it is not located in the consumeduntry of residence.

The third chapter will explore connected lendebility and discuss whether credit
card issuers could be regarded as one taking carstonfidence argument and the
realities of e-commerce into account. Further exation will involve possible
scope of such a system with particular referencthéoUK exercise. This chapter
will also reveal how credit card issuer liabilitpraplements seller liability and

manufacturer liability.

The fourth chapter will be on punitive damages las last component of the
consumer confidence enhancing package. Here, ¢fa teol itself, as well as the
consumer confidence incentive, will merit carefuhalysis and justification.
Establishing a punitive damages liability system work, various issues, in
particular those regarding cross-border judgment$ enforcement will be taken
into the scope of examination in this chapter. Il wlso show how punitive
damages liability works with the other componeritthe package. The last chapter

will then present the findings and the concludiegnarks of this thesis.
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Chapter Il
The Potential of Private Enforcement I:

Easy Access to a Counterparty through ManufacturelLiability

2.1 Introduction

The problems related to faulty goods have tradiiignbeen considered within the
domain of seller liability in the EU consumer lawith the advance of e-commerce
and the involvement of cross-border factors, thve llevels of B2C cross-border e-
commerce confirms that the existing measures a¢haestinion have lagged behind
the current commercial realities and fails to addréhe issues with consumer

confidence.

Empirical evidence indicates high consumer conceglating to,inter alia, quality
of goods, and difficulty in accessing redress isecaf a dispute with the foreign
seller. These concerns are all connected with twessibility of the seller for
obtaining a remedy. As explored earlier, acceshdaounterparty has a key role in
resolving consumer problems. It is also evident tansumers feel more secure

when the seller is local, as it embodies a relgtiecessible counterparty.

The EU, in pursue of its Internal Market integratabjective, repeatedly emphasise
that cross-border shopping can only flourish if tbesumer knows he will enjoy the

same rights, no matter where the supplier is lataf@is chapter, as a response to

! Only 28 per centof the EU citizens did not see shopping on anoMember State’s website as
being more risky than the ones based in their covmtry. Special Eurobarometer, European Opinion
Research Group, ‘European Union Public Opinion ssués Relating to Business to Consumer E-

Commerce’ (Executive Summary) (2004) http://ec.europa.eu/consumers/topics/btoc_ecomm.pdf

(last visited in January 2010) p.20
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this pursuit, will introduce a case for direct meuturer liability for quality

defects?

Manufacturer liability as the first component oéttonsumer confidence enhancing
packageaims to increase consumer confidence by faciigathe accessibility of
rights and remediedor consumers in their cross-border e-commerceudes
regarding faulty goods. In the process, a@ternative counterpartyto seller is
formed to enhance the accessibility of the couattyp and thereby the chances of
obtaining a remedy is improved, which may be ailtiwhere the foreign seller is
unidentifiable, non-locatable, insolvent, diffictitt access or simply uncooperative.
In addition to this, where the manufacturer (oepresentative of the manufacturer)
is located in the country of habitual residencetlod consumer, manufacturer
liability has the potential t@onvert a cross-border dispute into a domestic.one
Therefore, institution of direct manufacturer liglyi is regarded crucial for

increasingconsumer confidenda intra-Community cross-border e-commerce.

The EU however is not alien to manufacturer ligpilor quality defects. It has been
intermittently brought to discussion for the lastot decades, albeit with no
legislative activity in the end. There also are eamtional legal systems in the EU,
which accommodate direct manufacturer liability faulty goods. These will also
be referred to in addition to the discussions ley@ommmission, during the course of

this chapter.

In this regard, the aim of this chapter is to dgthbthe basics of manufacturer
liability as regards goods with quality defects rgothe lines of enhancing

accessibility to the counterparty and localising tonsumer dispute arguments.

2 The terms ‘manufacturer’ and ‘producer’ will beedsinterchangeable.
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Accordingly, in this chapter it will be sought tostain consumer confidence in
intra-Community cross-border e-commerce by intraulyica legal system that
generates liability upon the manufacturers of thadpcts that have quality failings.
The analysis in this direction will involve the fif€ation of manufacturer liability
with reference to consumer confidence, in additmrexploring the nature and the
scope of this type of a liability. During the examation of the subject, mature
deliberation will be given to thelentification of the manufacturewith particular
reference to the cases where the manufacturer tidooated in the country of
habitual residence of the consumer, but has arciassd branch of some type that
can represent the manufacturer. The findings ofatheysis by the author that is
suggested to form the parts of a possible crosdebdregulation will be written

indented.
2.2 The Current Position: A Long Preserved Seller Liabiity in the EU
2.2.1 The Consumer Sales Directive 1999

The liability for faulty goods (goods with qualitiefects) is currently covered by the
Sale of Consumer Goods and Associated Guaranteestide of 1999 (Consumer
Sales Directive or the Directive -for this chappety-)°, which only allocate such a
liability for the seller. According to Article 2 Jlit is required that the goods must
be in conformity with the sale of contract. ‘Confoty with the contract’ is

stipulated to exist if goods:

- comply with the description given by the seller aa$sess the qualities of

the sample or model presented by the seller;

® Directive 1999/44/EC [1999] OJ L171/12
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- are fit for any particular purpose for which theasomer has made known to

the seller at the time of conclusion of the coriteaxd the seller has accepted,;
- are fit for the purposes for which goods of the sagpe are normally used;

- show the quality and performance which are norroalgbods of the same
type and which the consumer can reasonably exgeemn the nature of the
product and taking into account any public stateasemn the specific
characteristics of the goods made about them byéHer, the producer or

his representative, particularly in advertisingarlabelling?

At the first glance this list seems quite compreinen Both the objective
expectations from the purchased goods and the diMgeexpectations of the
particular consumer have been taken into accoestdbs the unwritten terms of the
sale contract. The expectations of the consumeweher, is now reduced to
‘conformity with the contract’, where in the 1993e8n Paper reference was made
to the delivery of goods which satisfied consumégsgitimate expectations’.As
Twigg-Flesner and Bradgate puts it: ‘At one levak tdifference between a
“legitimate expectations” and a “conformity with ethcontract” test is largely
semantic: the consumer’s legitimate expectatiotias the goods delivered should

be in conformity with the contract.

* Article 2 (2)

®> Commission (EC), ‘Guarantees for Consumer GoodsAdter-sales Services’ (Green Paper) COM
(93) 509 final, 15 November 1993, p.28

® C. Twigg-Flesner and R. Bradgate, ‘The E.C. Diecon Certain Aspects of the Sale of Consumer
Goods and Associated Guarantees — All Talk and N®' [2000] 2Web Journal of Current Legal
Issueshttp://webijcli.ncl.ac.uk/2000/issue2/flesner2.hthddadingl 7(last accessed in June 2011)
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In the Recital 8 of the Directive, it is made clagaat this Article contains a
rebuttable presumptionThat is to say, it is possible that ‘the circumses of the
case’ may render one or more criterion inapprogriatapply and in that case, the
conformity would continue to exist. Similarly, thist is not exhaustive, and full

compliance with it may still render the seller lablepending on the circumstances.

Article 2 (3) restricts seller’s liability for lackf conformity for cases where at the
time of the contract the consumer was aware, otdcoat reasonably have been
unaware, of the lack of conformity, or where theklaf conformity has its origins in
materials supplied by the consumer. This raised dhgument whether it is
reasonable for the consumer to be unaware of tfeetd@here he fails to make use

of the examination facility made available to hignthe sellef

Another series of exemptions for the seller's lipiare given in Article 2 (4).

According to that the seller shall not be boundhmsy public statements if he proves
that he was not and could not reasonably have beere of the statement in
guestion. This may be the case, where a local asivgy campaign conducted by
the producer. Similarly the seller will be immunerh liability if he shows that the

statement in question was corrected at the tinteeftonclusion of the contract; or
that the purchase decision of the consumer coulchaee been influenced by the
statement. The first two situations covered areviding protection to the sellers,
from conditions which would otherwise generate unfasults. However the third

situation appears to be rather problematic. Fifsalbit demands the seller to
perform an irrational act: ‘mind-reading’ or rathear ‘intention-reading’. Consumer

decision making process is very complicated, anchasBoom states:

" Directive 1999/44/EC [1999] OJ L171/12, Rec.8
8 Twigg-Flesner and Bradgate [2000] (n 6)
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Consumers are individuals and therefore not idehtitheir cognitive skills
and indeed their subjectively felt need for cogmitmay differ: whereas some
may spend much time and effort in processing in&dirom before making
decisions, others may not bother so much and raésert to their “fast and
frugal” short cuts to speed up the decision-makiragess.

Secondly, it is difficult to understand assumingttla ‘public statement’, which
probably refers to an advertisement, may have rioeince on the consumer.
Presuming that the Directive is not asking theesdtb read the consumer’s mind,
does this then mean that the seller can only biefnefn very ‘poor advertisements’
that cannot reasonably have influenced the consasndecision to purchase the

product in question?

The other important aspect of the Directive isrdraedies. Under the Directive, two
groups of hierarchical remedies are introducedairegr replacement and rescission
or price reductior’ Article 3 (3) stipulates that ‘In the first platiee consumer may

require the seller to repair the goods or he mguyire the seller to replace them, in
either case free of charge, unless this is impltessibdisproportionate.” The other
two remedies of reduction of the price and havheydontract rescinded are given in

Article 3 (5) and are only available:
- if the consumer is entitled to neither repair replacement, or
- if the seller has not completed the remedy withieasonable time, or

- if the seller has not completed the remedy wittsghificant inconvenience

to the consumer.

® W.H. van Boom, ‘Price Intransparency, Consumeri§les Making and European Consumer Law’
(2011) 34 (3) (to be publishedpurnal of Consumer Poligy.3, accessed at:
http://papers.ssrn.com/sol3/papers.cfm?abstract 8i@#5353(last accessed in August 2011)

19 Directive 1999/44/EC [1999] OJ L171/12, Articlé®
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This dual approach to remedies appears to uph@ddmpletion of the contract
through full performance, wherever possible, witte teffort to put minimum
required burden on the shoulders of the sellershodigh the primary remedy
suggested appears to be refait is not much realistic taken into considerattbe
fact that sellers often lack the means to carryaotgpair. The next best remedy is

replacing the product, which probably is more Kk be available by the sellers.

The hierarchical design of remedies has been thasfof many criticisms? The

Proposal on Consumer Rights Directive, takes aeratimilar approach. According
to its ‘false novelty™® the trader will choose whether to repair or replaand the
consumer can choose the reduction in price or #seigsion of contract if the
performing remedies are proven unlawful, impossdl@lisproportionate; provided

that rescission can be preferred by the consumigrifaihe lack of conformity is not

minorX*

" Twigg-Flesner and Bradgate [2000] (n 6)

12 For further information see: Twigg-Flesner and ddyate [2000] (n 6); D. Oughton and C. Willett,
‘Quality Regulation in European Private Law’ (20@5 (3-4)Journal of Consumer Polic®99-328;

E. Hondius and C. Jeloschek, ‘Towards a EuropedesSaaw — Legal challenges Posed by the
Directive on the Sale of Goods and Associated Guees' (2001) 9 (2-3Furopean Review of
Private Law157-161

13 C. Amato, ‘Europeanisation of Contract Law and Rwe of Comparative Law. The Case of the
Proposal for a Directive on Consumer Rights’ papesented at the Conference on Europeanisation
of Private Law: Theory and Practice (Leicester —+Ham Duo-Colloquium) (Leicester) 17-18
December 2010

14 Commission (EC), ‘Proposal for a Directive on Qamer Rights’ COM (2008) 614 final, 8
October 2008, Article 26

91



Also within the scope of the Directive is the gudess offered by retailers and
manufacturers. Accordingly a guarantee will be migdon the offerer under the

conditions laid down in the guarantee statementthe@ssociated advertisify.

This Directive is currently under review and is mplad to be replaced by the
framework Directive of proposed Consumer RightseBiave. The examination of
the Consumer Sales Directive and the Proposal fGomasumer Rights Directive
merit a more through analysis, but this will be ided at this stage, to restrict the
scope, whereas further examinations on some pérthese two will be made

throughout the chapter.
2.2.2 The Rationales behind the Seller Liability

The viability of seller liability is beyond questimg. It is first and foremost based
on the sale contract concluded with the consumbe 3eller as a party to this
contract is responsible to fulfil his obligatiomdaprovide the consumer with a

product that is free from quality defects.

Another important aspect of seller liability in sumer context is the ‘geographical
accessibility’ of a seller for the consumer, whiphovides the consumer with an
identifiable, convenient, and accessible point a@fitact to obtain redress’ in local
markets'® However, this was all before the advance of distaelling methods, and

mainly the Internet/ Things have changed drastically since then asdla seller

15 Directive 1999/44/EC [1999] OJ L171/12, Articld®

® R Bradgate and C Twigg-Flesner, ‘Expanding the riglawies of Liability for Quality Defects’
(2002) 25Journal of Consumer Polic345-377, 353

" In conventional shopping habits, one is likelymiake purchases from the High Street of his or her

local city. lllustratively, where one buys a comgrubf ‘X’ brand from ‘S’ seller in Leicester, it is
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liability is now far from providing a comprehensivemedy for the consumers, due

to the geographical distance, which may sometineestss-border.

A further justification for the seller liability éis in their commercial capabilities in
dealing with consumers. Being professional marketdrey are presumed to be
‘well equipped to deal with consumer complaintsthwataff trained in dealing with

customers and maybe a dedicated customer serdicettedeal with complaints®

The exclusive seller liability scheme on the othand can be argued to be unfair
given that the non-compliance is usually derivemimfrmanufacturing defects, and
the seller is often simply a seller, who hascoatrol over the manufacturing process
of the faulty product® The goods the seller is selling are generally begpo the
seller as sealed packages by the manufacturerthanskeller has no way of testing
the quality of the products in the pack&§édowever, this should not be a strong
argument, as grudent businessperson is expected to determine who toe mak
business with. Choosing a trade partner is a padommercial risk The seller
perhaps cannot test the individual products heungng, but he can assess the

reliability of the manufacturer or the brand itself
2.2.3 The Failing Attempts towards Manufacturer Lbdity

According to the current legal framework in the ElJgonsumer’s claims for faulty

goods are viable against the seller only. As exgol@arlier, in accordance with the

much more inconvenient for that consumer to goraalle a claim from ‘XM UK’ the representative
of the manufacturer located in London.

18 Bradgate and Twigg-Flesner (2002) (n 16) p.351

19 Acknowledging that in most cases the defect on pheduct will likely to be a design or
manufacturing defect, Bradgate and Twigg-Flesnarttime that this could also be a result of the way
the goods were handled or stored by the sellethmrantermediaries. ibid, p.352

2 ibid
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provisions of the Consumer Sales Directive, theesé exclusively liable for non-
compliance with the sale contract, unless the nsatufer voluntarily makes

promises to the consumer by providing a ‘commeigigrantee’.

Although there is not a direct liability schemetingded to make manufacturers
liable to consumersis-a-visthe quality defects in products within the currkagal
framework in the EU, this was first suggested i@ @reen Paper on Guarantees for
Consumer Goods and After-sales Services of ¥993detailed survey of national
applications on the issue was given in the GregrelP&here it was revealed that
the manufacturers’ direct legal liability for quslidefects in their products is
established by codification in Luxembourg, and kgsec law in Belgium and

France®?

In 24 April 2007, the Commission issued a Commuioca which also includes the
analysis of the case for introducimlirect producers’ liability(DPL).2®> Here the
Commission sought whether to submit a proposalodhicing DPL. For this,
guestionnaires asking the current legal situationthe Member States were sent
out. In the same questionnaire, the Member Stages also asked for their views on
the impact the DPL may have on the level of consupretection and on the
Internal Market. A similar questionnaire was addees to stakeholders. Of the

seventeen Member States, which responded to trstigueaire, Belgium, Finland,

2L Green Paper (n 5)

#ibid, p.29, 30, 31

% Commission (EC), ‘The Implementation of Directi¥899/44/EC on certain aspects of the sale of
consumer goods and associated guarantees inclagialysis of the case for introducing direct
producers’ liability’ (Communication) COM (2007) @final, 24 April 2007. (What is referred as
manufacturers’ liabilityin this thesis is termed afirect producers’ liabilityby the Commission)
(emphasis added)
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Latvia, Portugal, Sweden and Spain have introdwegibus forms of DPE It is

also known that, France, although not respondintbeajuestionnaire, has a form of
DPL. It was also revealed that some of the Membt@ateS are contemplating
introducing it (e.g. Hungary), where some have ed rules, which have similar

effect (e.g. Slovenidy’

As regards the possible impact this institution rhaye, the majority of the Member
States and some of the stakeholders agreed trettitally or potentially increases
consumer protectiorf® It was also mentioned that the DPL constitutesrgortant
‘safety nétfor consumers and it provides redress where #llers'is not able (or
willing) to resolve consumer complainté’However, the respondent Member States
and stakeholders were divided on the possible etifdDPL on the consumer
attitudes towards cross-border shopping. Some densiiat DPL ‘would encourage
consumers to shop cross-border as it would makagdter for them to turn to the
producer'sdomestic representativ@mpared with a seller in another county’On
the other hand, some argued that the consumergida towards the Internal
Market will not be influenced by instituting DPL, erely because they are
‘influenced predominantly by economic factof$Moreover, it was considered that

it would go against the principle of privity of dpacts®

#ibid, p.11

“ibid, p.12

* ibid

"ibid (emphasis added)

% ibid (emphasis added) It was also pointed out thit easier for a consumer to determine the
producer of a good rather than the seller, asusiglly the producer who is indicated on the label

# ibid

%0 ibid. It was also submitted that introduction oPD may effect the balance between different

members of the distribution chain and induce seliershift the blame for defects on the producer.
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An important number of stakeholders and some ofMbeenber States claimed that
DPL would ‘cause aignificant burderfor businesses since producers would need to
develop systems for handling complaints and makanfial provision for exposure
to this liability’.®* This is an overstated concern in terms of the ritage of the
burden. Despite the best efforts by the manufagureis not possible to avoid the
distribution of faulty products to the market. Thewrely are returned to the
manufacturers through the supply chain, and death within an existing
mechanism of some sort. It is therefore, not neall® to assert that it would cause

a ‘significant burdehwhen they are returned by the consumers instéahy other

agent.

Member States, which have already introduced DPH anminority of the
stakeholders too do not agree and point out that Directive already provides for
producer’s liability under Article 4% They also emphasise that ‘the cases where
DPL is applied in practice ao rarethat they do not constitute a real burden for
the businesse$®. The opinion of Member States, which have beenoisiag this

for some time now, is probably the most viablecasing fromexperiencelt is
also rational to remind the manufacturers of thalvilities under Article 6, which
they may opt in voluntarily. Many manufacturer®abe to give such guarantees for
commercial purposes and they also are handled mwittgir existing systems. For
the manufacturers, adding consumer claims regardusjity defects could only

necessitate the expansion of existing complaintllvag systems. So the argument

%Libid (emphasis added)
*ibid
#ibid (emphasis added)
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presented against DPL on the grounds of the ‘Sgamf burden’ such a legislation

may bring, is not a legitimate one.

As a result of these assessments the Commissitmugh admitting that the
divergences in DPL regimes constitute a potentiablem for the Internal Market,
surprisingly concluded thahere was not enough evidence to determumether
‘the lack of EU rules on direct producers’ liahjlinas a negative effect on consumer
confidence in the internal markéf. Therefore the Commission decided not to

submit any proposals and explore the issue fuithére context of a Green Pager.

The Consumer Law Compendium in their research alsamined the issue and
identified the countries, which employ variant fernof DPL3® Towards their

findings on gaps in the Consumer Sales Directivey have mentioned that:

The Directive only imposes liability on the finakler. This has been
commented on negatively by a number of correspdsd@nmajor criticism is

that the Directive is designed to encourage consypagticipation in the

internal market, but then does not promote obtgimedress by widening the
parties against whom a consumer might enforceifids: As a minimum, the
liability of the producer is proposed (althoughrthexist arguments in favour
of a wider “network liability”}"’

Then in their conclusions they have recommendetd tha

The introduction of direct producer liability, arhssibly distribution network
liability, could be considered again. In the contafkthe internal market it may
be particularly important that eonsumer can seek remedy from somebody
based in his own countrifhe Directive does not address this matter atquie

*ibid, p.13

* ibid

% H. Schulte-Nélke, C. Twigg-Flesner, and M. Ebegsis), ‘Consumer Law Compendium’
(Comparative Analysis) (2008)
http://ec.europa.eu/consumers/rights/docs/consuawer compendium_comparative analysis_en_fin

al.pdf(last accessed in July 2011) p.695
%7ibid, p.706
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and it should be considered if a system of producility, possibly
combined with distribution network liability, shalibe adopted®

Meanwhile, the Green Paper on the Review of thesGmer Acquis included this
question in its consultation issu&The Green Paper, touching upon the existing
legal divergences in the Member States, questiombether the horizontal
instrument should introduce direct producer liapifior non-conformity®® In this

consultation two options were given to the respotsle

- Option X Status quo: no rules on direct liability of pradus would be

introduced at EU level.

- Option 2 A direct liability for producers would be introded under the

conditions described abote.

There was an assortment of responses; some fav@ytoh 1, and some favoured
Option 2. To examine some of the answers couldnberasting particularly with
reference to the grounds cited. Of those, who fay@ption 1, Orgalime suggests

the following:

[...] introducing direct producer liability would ceierably harm the
competitiveness of the European economy and, fumibwe, discriminate
against European companies vis-a-vis their non{igan competitors, who
would not need to operate under such conditionsfiki¢eit highly doubtful
whether the introduction of direct producer lidlyivwould in any significant
way motivate consumers to purchase goods acrostefsgrand thus the
contribution to the integration of the internal ketr would be marginal.
Furthermore, it is common practice today for margdpcts, especially those
of high value, to provide “worldwide guarantees”igé sufficiently cover
the needs of consumers.

#ibid, p.707 (emphasis added)

%9 Commission (EC), ‘The Review of Consumer AcquiSr¢en Paper) COM (2006) 744 final, 08
February 2007

“Cibid, Annex 1, Section 5.9, Question L, p. 30

“ibid

98



Against this background, we urge the Commissionausider the negative
impact such a measure would have:

(1) it would seriously affect B-2-B sales by creatinficllties for the
relations between the companies in the distributiaain;

(i) it would mean a significant deviation from the iple of privity of
contract, which is a basic principle of contraet land ensures that a
contract will only create rights and obligationgvioeen its parties;

(i) itis doubtful whether consumers would gain anyaadage by having
a right of direct claim. We fear that the contramght happen, since
increasing the liability risks of manufacturers Wwbprobably lead to
additional costs [...] which in the end will have lte borne by the
consumer§?

When Orgalime’s concerns are evaluated, it may tee@able that the more
stringent regulation of imposing DPL may have addal costs on the

manufacturers. However, it may be well recoverabl®ugh increased sales to
wider markets. The effect of DPL could attract agner interest and could be a
preference reason for the purchase of the produpgrticular for those who buy on
the Internet. Since they could attract more conssraad more retailers all around
the world, the European manufacturers, would likelype more advantageds-a-

vis their non-European competitors.

The issue on the conflict of DPL with the princigé privity of contract will be
examined in detail in the later sections. As to‘thereased level of liability risks’
argument, one questions the level of the liabiitymanufacturers without DPL. It
probably is timely to state that the proposed lag@ is not seeking to create a new

source of liability for the manufacturers, but jagtchange its direction. To put it

*2 ORGALIME (The European Engineering Industries Asation), ‘Review of the consumer acquis:
Input to the Green Paper COM (2006) 744 final andGmmmunication COM (2006) 210 final’
(Position Paper) (21 May 2007), p.4 at:
http://www.orgalime.org/Pdf/PP_review%200f%20consu¥h20acquis_May07.pdflast visited in
December 2009)
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simpler, the manufacturers are already liable whih products they manufactured,
as is the case in product liability. What happenghe faulty goods returned to the
sellers by the consumers, who revealed the deféti®y probably are returning to
their manufacturers (assuming that the defect gstjon is a manufacturing defect)
following the chain of contracts according to Aieiet of the Directivé® With the

DPL scheme, the same goods, rather than travehiregigh the chain, are returned
to the manufacturers directly by the consumers. @dess the defect is not
originating from the manufacturing process, thaatibn should not be any different
for the manufacturers, as the claims will follow the chain until it reaches the

responsible part{/

EuroCommerce on the other hand, contrary to thealidng, acknowledges the
advantages that the Option 2 would provide for namers?® but still prefers Option

1 for the simple fact that the contract is stiltviaeen the retailer and the consurffer.

43 Article 4 is on ‘Right of redress’ and reads aliofes: ‘Where the final seller is liable to the
consumer because of a lack of conformity resulfimgn an act or omission by the producer, a
previous seller in the same chain of contracts ryr @ther intermediary, the final seller shall be
entitled to pursue remedies against the persoersops liable in the contractual chain. The pewson
persons liable against whom the final seller magspe remedies, together with the relevant actions
and conditions of exercise, shall be determinechétyonal law.’ Directive 1999/44/EC [1999] OJ
L171/12 However, this provision is removed from gwpe by the Proposal on Consumer Rights
Directive 2008, which is expected to replace thestiner Sales Directive in the near future, and the
fate of sellers’ redress is not promising.

“ M. Ebers, A. Janssen and O. Meyer (eds) EuropeaspBctives on Producers’ Liability — Direct
Producers’ Liability for Non-conformity and the &b’ Right of Redress (Sellier, Munich 2009)

“5 It was commented that Option 2 ‘seems to be legité and favourable as to completion of Internal
Market. This option would facilitate cross-bordasrghases and encourage the consumer to buy
products far from his usual residence. Moreovea, foint of sale goes out of business, it is diffic

to understand why the consumer should be deprif/adguarantee rights in case of non-conformity
of the products by being unable to contact the peed directly or his representative in such cases.’

EuroCommerce, ‘Green Paper for the review of corsuacquis COM 2006/744’ (Position Paper)
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It is also observed that some of the respondents Banply misunderstood the
concept of DPL and confused it with product ligliliThe position paper by the
Bundesrechtsanwaltskammer (The German FederalsBggests that the status quo
should be upheld, and state that: ‘Product lighisitclosely linked to consumer law.
However, it is not purely contract law, but alsatstory law of obligations and/or
law of torts. At most, product liability can be abgect covered by the CFR or a
separate Directive [...{" Similarly FEDMA, favouring Option 1, comments that
upholding status quo ‘would avoid uncertainty giwbe existing product liability

directive.”®

Some on the other hand, supported the Commissgatend option that involves
the introduction of direct liability for producer®f those, BEUC, declaring that it

favours Option 2? underlines that ‘a direct liability regime of tipeoducer would

(May 2007), p.28 at:http://www.eurocommerce.be/content.aspx?Pageld=410@&st visited in
December 2009)

It was suggested that: ‘On the other hand, Opflowould undermine the direct relationship
between the consumer and the retailer who makedhtact. Even if the consumer went straight to
the producer, the contract would still be betwe® ¢onsumer and the retailer — and the retailer
would remain responsible without being able to marthe procedure. In that sense Option 1 of the
Commission is preferable.’” ibid

" Bundesrechtsanwaltskammer, ‘Position of the Bureigsanwaltskammer (The German Federal
Bar) on the Green Paper of the Commission of thefian Communities “Review of the consumer
Acquis”, COM (2006) 744’ (Position Paper) (April @0) BRAK Position no. 14/2007, p.10 at:
http://www.brak.de/seiten/pdf/Stellungnahmen/200718engl.pdflast visited in December 2009)

“8 FEDMA (Federation of European Direct & Interactiviarketing), ‘Green Paper on the review of
the Consumer Acquis’ (Position Paper) (14 May 20417)
http://209.85.229.132/search?g=cache:ixBSRWWeeNdihh.custompublish.com/getfile.php/5067
80.1014.dybtcswxad/FEDMA%2Bcomments%2Bon%2BGreenPeRierd%2Bon%2Bthe%2BRevie
w%2Bof%2Bthe%2Klast visited in February 2010)

49 BEUC, ‘Mapping the Future of Europe’s Consumersumsarised version of our comments on
the Green Paper “Review of Consumer Acquis” (CONIO® 744 final)’ (Position Paper) (30 May
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need to beinambiguousind ‘User-friendly’. °® PEOPIL also confirms that they opt-
in for Option 2 and comment that: ‘It has to be mad simple as possible for the
consumer to bring a claim and it can not be exeittan him/her that he/she has to

rely on contractual claims along the supply chailyo™*
UGAL also declared that it favours Option 2. UGALaf the opinion that:

[...] the Internal Market can only be real for ther&pean consumer if he has
the possibility of seeking redress for defectsandjpurchased in another EU
country and if he has the assurance that he witlefiefrom protection
comparable to that of his residence country. Allayithe consumer to
contact the producer or his representative woultd amby facilitate cross-
border purchases, but also encourage him to bujupts far from his usual
residence or to geographically move away from thiatpof sales where he
did his shopping. Having the possibility of direetlress against the producer
or his representative, the consumer no longer fieadlosing [...] At the
time being this fear is based on the fact thath@ tase of cross-border
purchases or purchases made far from his residdmeepnsumer may have
difficulties in seeking redress from the vendor.

At the end of this consultation process, despieegbtency of contrary arguments,
the Commissioronce moredecided tanot tointroduce manufacturers’ liability and

thus no reference to DPL have been made in theoBabdor a Directive on

2007) BEUC/X/035/2007, p.12 athttp://www.beuc.org/Content/Default.asp?PagelD=608&st
visited in December 2009)

Y BEUC, ‘Direct Producers’ Liability — BEUC responsethe Commission questionnaire’ (Position
Paper) (30 September 2006) BEUC/X/057/2006, p.4 at:
http://www.beuc.org/Content/Default.asp?PagelD=&t visited in December 2009) (emphasis
added)

*l PEOPIL (The Pan-European Organisation of Perstmaty Lawyers), ‘Response to the Green

Paper on the Review of the Consumer Acquis — CONIO§2 744’ (Position Paper) p.14 at:

http://www.peopil.com/peopil/userfiles/file/PEOPIResponse_to_the Green_Paper_on_the Revie
w_of the Consumer_Acquis-Comm-(2006)-744.fd$t visited in December 2009)

*2 UGAL (Union of Groups of Independent RetailersEoffope), ‘Position Paper on the “Green Paper
on the Review of the Consumer Acquis” (Position p@a (18 May 2007) p.11 at:

http://www.ugal.eu/document/en/07d-acquis-en (tait visited in December 2009)
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Consumer Right® BEUC in its response to this Proposal, emphasighg
significance of this issue, commented that:
[...] EC consumer legislation based on modern tmgkshould indeed offer
the advantages of a market without barriers alsocdosumers. The
introduction of goint responsibility of the trader and the producer for faulty
products would make the Internal Market finally eotrue for consumers: a
consumer who bought a faulty item abroad shouldldde to invoke remedies
in his/her home country, if the producer has a tinahere, instead of being
obliged to send the faulty product back to theeseivhat might imply from
one corner in the EU to the other, struggling witheign languages and
procedures™
It is obvious that most of the business-orientedkedtolders unsurprisingly were in
favour of keeping the status quo and did not waRt Bo be introduced Smaller
businesses such as retailers and SKEoured the DPL to be introduced along
with consumer advocates. The reason for this isymnably due to the longing of
the small businesses and retailers to share thiitifafrom defective products with

the usually larger and more capable (and arguablg mesponsible) businesses that

the manufacturers represent.

3 Commission COM (2008) 614 final, 08 October 2008.4)

* BEUC, ‘The Future of the European Consumers’ RigiiPosition Paper) (24 March 2009)
BEUC/X/025/2009, p.13 athttp://www.beuc.org/Content/Default.asp?PagelD=@@8t visited in
December 2009)

% See also: National Association of German CommeAigncies and Distribution (CDH), ‘Green

Paper on the Review of Consumer Acquis’ (Positioapd?) (08 February 2007) at:
http://ec.europa.eu/consumers/cons_int/safe_shmuioesponses/CDH.pdf (last  visited  in
December 2009)

% See also: UAPME (European Association of Craft &mdall and Medium Sized Enterprises),
‘UAPME Response to the Green Paper on the Revie@oolsumer Acquis COM (2006) 744 final’
(Position Paper) (May 2007) at:
http://ec.europa.eu/consumers/cons_int/safe_shmumioesponses/UEAPME.pdflast visited in
December 2009)
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2.3 Manufacturer Liability for Quality Defects: A Potential Remedy for

Consumers?

As explored in Chapter I, the primary complicattorbe remedied for improving the
confidence of consumers when they make online dvosder purchases is to
provide them with easy access to a local countgrp@he current legal framework
in the EU however, falls short of providing consumeavith a comprehensive
protection, as it only offers the seller liabilityhile there are other potential
counterparties in a consumer dispute in respecjuafity defects. Manufacturers’
liability, in that sense, is a major and essennatrument for consumers in their
claims concerning quality defects in the goods thay have purchased through the

Internet.

This section will seek to draw the setting of mawatidirer liability with reference to
the nature and scope of the liability as well asrdtionales behind it. In this view,
focus of the analysis will be on the discussions pmvity of contract, product
guality, which is the subject matter of such ailigh and the urge of e-commerce

for establishing manufacturer liability.

2.3.1 Manufacturer Liability: The Nature of the Lihility

Examining the manufacturer’s liability to the conser for the quality of the goods
he produced, a twofold classification is requirdte contractual liability, and the

non-contractual liability.

The first type of contractual liability of the mdaaturer to the consumer originates
from the sale contract. The economic loss sufféngdhe purchaser of a defective

product is treated as a loss, which is generatigverable by means of a contractual
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action against the seller within the legal framewaf the EU>’ Where the
manufacturer directly concludes a sale contradh tie consumer, the manufacturer
acquires the ‘seller’ title. Thus, any dispute ba guality of the goods subject to the
contract would be considered within the terms @& #ale contract and under the
framework of the Consumer Sales Directive. Accagtlinthe consumer would be
protected within this scheme, as the Directive meguthe goods to be delivered to

the consumer in conformity with the contract assponsibility of the seller.

Another type of contractual responsibility origieatfrom guarantees, which appear
when the manufacturers include a guarantee documihttheir products. This
contractual relation is established by manufacturguarantees of commercial
character. According to the definition of the Camsu Sales Directive, a
commercial guarantee means ‘any undertaking by llerser producer to the
consumer, given without extra charge, to reimburee price paid or to replace,
repair or handle consumer goods in any way if theyot meet the specifications
set out in the guarantee statement or in the reteadvertising®® On the other
hand, the Proposal Directive on Consumer Rightagdy it as: ‘any undertaking by
the trader or producer (the ‘guarantor’) to thestoner to reimburse the price paid
or to replace, repair or service goods in any whyhey do not meet the
specifications set out in the guarantee statemeni ahe relevant advertising
available at the time of, or before the conclusidrihe contract™ It must clearly

indicate what rights it gives to consumers on tbfegal guarantees that are secured

" In cases where the economic loss expands to miyd@mage to other property, it is considered
within product liability.

%8 Consumer Sales Directive 99/44, Article 1 (e)

%9 Article 2 (18) of the Proposal Directive on ConsrrRights (2008) Discussions on the varied form

of this definition will be saved for now due to tlmits of this thesis.
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by law. A guarantee shall be legally binding on dffferer under the conditions laid
down in the guarantee statement and the assocahegitising. In this case, the
consumer is again protected as regards sub-qualdgs, since the manufacturer is
under obligation to honour the guarantee issuesinaarcording to the provisions of

the Directive.

The problem arises where the manufacturer does gettinto a contractual
relationship with the consumer. There is a thecaktilegal barrier for the
establishment of direct legal liability of manufars to consumers for products
with quality defects based on the fact that theraat an actual contract concluded
between the manufacturer and the consumer, whiebepts the latter to make a
claim from the formef? In a manufacturer — consumer relationship, theedikely

to be a number of intermediaries acting in betwibentwo®® In its simplest form,
the manufacturer makes a contract with a wholes#ber wholesaler concludes a
contract with a retailer; and eventually the retasells the goods to a consumer
under a separate sale contract. Here there am ititdependent contracts, which are

only enforceable by the contracting parties. Despiing independent from each

% In English Law this case amounts to the princigfiéprivity of contract’. According to the privity
of contract rule, someone who is not a party t@riract cannot be bound by it. This strict rule has
been reformed by the Contracts (Rights of ThirdiPs¥ Act of 1999, which removes the application
of the principle to contracts that benefit a thparty. Section 1 (1) of the Act establishes that: *
person who is not a party to a contract [a thirdypanay in his own right enforce a term of the
contract if (a) the contract expressly provided tremmay, or (b) subject to subsection (2), thenter
purports to confer a benefit on him’. AccordingSection 1 (2), Section 1 (1) (b) does not apply if
‘on a proper construction of the contract it appetinat the parties did not intend the term to be
enforceable by the third party.’

1 In cases where the manufacturer directly deals wie consumer through any kind of direct
marketing technique, as the manufacturer will @lsbas the seller and be a party to the sale aintra
there would be no problems to go for the liabitifythe manufacturer in case of a quality defect in

the product subject to sale, under the current feganework.
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other, all together they form a chain of contrafiisa system of chain of contracts,
the claims would follow the chain. That is to segnsumer can make a claim to the
seller, the seller to the wholesaler, and the wdalér to the manufacturer provided
that it is not prohibited by the contracts betwéleem® In some occasions, the
consumer does not have the option to access ther $et a remedy. To better
safeguard the interests of the consumers, the edseh express contractual
relationship between the consumer and the manu&cheeds to be remedied in
order to hold the manufacturer liable for his da&fec product, and prevent

consumer detriment.

Manufacturers’ liability to consumers is not unkmmow the EU. Legal liability of
the manufacturer is established in relation to ‘o@rcial guarantees’. Even though
the source of liability in this case is based orumtary undertaking of the
manufacturer, once it is offered it creates a lgdainding contract. Seeing that as
much as necessary explanations on commercial geasaffor the purpose of this

thesis) have been given above, no further remailkkbevmade here.

Another recognised case to mention in this regadthe legal liability of
manufacturers to consumers that is instituted enattea of product liability. Here the
source of obligation isortious liability. As tort law offers legal protection beyd

contractual association, the ability of consumersptrsue their rights against

%21t should be noted that as being protected byrtardatory rules, the right of the consumer to make
a claim from the seller where the product purchaseus out to be defective, cannot be taken away
by a contract. Similarly the business parties ef thain are protected by Article 4 of the Directive
however, it can be eliminated by contracts, dugh®onon-mandatory nature of the provision. (Cf.
Bradgate and Twigg-Flesner (2002) (n 16) p.359pAisnay be useful to remind that this Article is
not included in the Proposal Consumer Rights Divectwhich supports the view that it is possible to

renounce this right.
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businesses, which do not have a contractual rekttip with them, has been
strengthened. In the EU, this was established byPttoduct Liability Directive®®
which enables the consumer to seek compensatiosideutthe contractual
relationship for damages suffered as a result ofirsafeproduct®® The Product
Liability Directive adopts the principle diability without fault therefore it is not
necessary for the consumer to prove negligenceawt ©f the manufacturer. In
parallel with the rights of consumers, the liamBkt of manufacturers have been
widened, and the manufacturers have been driveactanore carefully to avoid
causing loss to consumers. As Weatherill putstatt law affects the balance; to

some extent, tort law is the balanée’.

In modern legal systems manufacturers are heldelitdy product defects, which
render the product to be unsafe, under produdlityabr hereby, the consumers can
recover some damages suffered as a result of defgubducts. However, safety is
not the only concern for consumers. A comprehenggal system should be able to
provide efficient protection for theconomic interests of consumasswell as health
and safety. Thus, with an analogy, the financisslsuffered by the consumer due to
the quality defects of the product purchased cbelghlaced upon the manufacturer
of the product. Now, an illustration will be givémtest the feasibility of developing

manufacturer liability for faulty goods on the tmasef tort liability.

Under the Product Liability Directive, the existenaf three conditions is sought in

traditional tortious actions in respect of produliebility: damage, defect, and a

%3 Directive 85/374/EEC [1985] OJ L210/29

% The ‘damage’ for the purpose of this directive @svdamage caused by death or personal injury as
well as damage to a property other than the defegtioduct (Article 9).

% G Howells and S WeatherilGonsumer Protection LagAldershot, Ashgate 2005) p.36
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causal link between the damage and the défekct.our hypothesis, the damage
corresponds to the economic loss of the consumesecaby quality defects. Here,
the economic loss will be taken to refer to eittiexr diminution in the value of the
product, or the possible expenditure to have theatlen the product repaired.
Besides, the time and effort spent by the consumeeek remedies may also be

considered as a part of economic loss to be remedielamages.

The defect on the other hand, is the quality dafette product. The details of what
constitutes a quality defect will be examined ire thext section, and those

discussions will not be placed here.

The causal link between the damage and the defabeifinal requirement, which
can easily be established in this case. Mainlyh Itle¢ damage and the defect occur
in the same place; the product itself. Thus therea problem in binding the two.
The link that needs to be revealed is the direnheotion between the defect and the
economic loss suffered. In respect of the timedbresumer spent to seek remedies
as a part of the economic loss he suffered, itccdel left to the discretion of the
courts to decide for a reasonable amount to bedrdarTo go with an example,
imagine C (a UK consumer) purchases an X brand cadac through the Internet.
This item does not perform well and does not requmaperly, due to a defect.
Seeing that the recording was not successful,eS ta seek remedies. The seller S is
an online retailer based in France. Therefore, i€s tto pursue remedies in the
course of the liability of manufacturer MX UK. ling context of the above given
hypothetical scheme, all C has to do is to prowe damage, the defect and the

causal link between the two. Here the damage thencamcorder, as well as the

% product Liability Directive 85/374, Article 4
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defect. The quality defect in the product autonadyccauses an economic loss (the
damage). For that reason, once the defect is prakie damage and the causal link

would be there.

This illustration tries to reveal the possible atitmp of tortious rules for establishing
manufacturers’ direct legal liability to consuméos quality defects. This may be
seen as a possible method to adopt, but the ab#tieves that it appears to two
forced to be employed. Nevertheless, product liabilityestablished forsafety-
related concerns to cover defects, which renders a prodosafe To expand the
scope to quality defects using the same methodgbrabout the evaluation of
unnecessary elements (damage and causal link benlgaeage and defect) for the
liability to be proven, which appears to be futilestead, a solution based only on
the verification of the fact that the product haguality defect, which prevents the
product to satisfy the legitimate expectations @oasumer could be more simple
and effective. On the other hand, compared to aottproduct liability appears to
provide a weaker association to maintain a linkjclwhenables the consumer to
make claims from the manufacturer. Taking thesdaggtions into account, product
liability appears to not to be the best way todwilin order to facilitate a system to

generate liability upon manufacturers.

At this point, to further expand the options avaliga it could be useful to examine
the French model. As Whittaker states, ‘French k@8 chosen to use the law of
contract to solve many problems of liability forfeetive products and buildings and
in order to do so, the courts have developed a vadge of bases for the imposition

of liability and have allowed these to be reliedlynsuccessive purchasers despite
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privity of contract by the creation of direct act®®’ French law governs the issue
by distinguishing the situation in thehain of distributionof products® In sale
contracts, the courts have long acknowledged timatvarious rights of the initial
buyer in a chain of distribution against his owtiesan respect of the latent defects
in the product? enables any buyer in the chain to be able to syesaller further up
the chain viadirect action, and there is no restriction that the buyer ®asumer
nor the seller be a professiorial'Direct action’ rests upon the presumption that
‘each purchaser who resells the goods also “séls’claims against the sell€f.’
The leading view as to the nature of this liabilgythe ‘accessory theory’, which
accepts that the rights of the initial buyer in thain against his own seller attach to
the property as an ‘accessofy.This rule may be criticised as being commercially
difficult. However, the acceptance of the case dussconstitute a conflict with the
principle of relativity (privity) of contracts’® as the sub-buyer becomes the initial
buyer’s successor in title and therefore is not seen as a real third pdty,rather
treated as if he were a party to the initial caettrdhereby, the consumer, who buys
a defective product, has been enabled to takesatdiction against any intermediary
in the distribution chain as well as the manufaatutself. As the sellers are jointly

and severally liable to any buyer, the seller wdmorered the buyer may then claim

7's Whittaker, ‘Privity of Contract and Law of Tothe French Experience’ (1995) 15 OJLS 327-
370, 343

% For further information see: S Whittakeriability for Products: English Law, French Law and
European Harmonisatio(OUP, New York 2005) p.63-98 (emphasis added)

% French Code de Civil, Article 1641

0 Civ. 12 Nov. 1884, S 1886.1.149, DP 1885.1.35%, Ci) 9 Oct. 1979affaire LamborghiniD
1980.IR.222, GP 1980.1.249

"L Ebers, Janssen and Meyer (eds) (2009) (n 44) p.13

2ibid, p.14

3 French Code de Civil, Article 1165 (emphasis adlded
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recourse from another seller further up in the mhdepending on the terms and

conditions of their contractual relationship.

As regards the contract - tort dilemma, French tsoaccepted that reliance dalict
does not apply, where a contractual direct act®mviailable.Cour de cassation
clarified the position in well-knowaffaire Lamborghinicase of 1979* There, the
rear suspension of a second-hand Lamborghini cachpsed by the plaintiff from a
garage, broke and caused an accident. The plabriffight a claim against the
garage, the importer of the car, and its manufactwn basis of itwices caches
(latent defects) and alternatively on the basidatictual fault. As a result, the court
held that all three defendants could be jointlplikain damages to the plaintiff, but

exclusively on the basis of contractual legal gotees.

To make a claim on the basis of contract is monsa@athgeous, because one can
compensate his damages without a need to provg &silcontractual obligations
already require one party to look after the perb@adety of another. Since the
contract creates closproximity between the parties it entails thenposition of a

duty of care ™

The French model has developed a solution withenltbundaries of contract law.
The purpose of establishing the right of direciactgainst the original seller was
to encompass the cases, where the applicatiomtofés doubtfuf® In this way, the

sub-buyers have been empowered with a right ofctimction against the

™ Civ. 12 Nov. 1884, S 1886.1.149, DP 1885.1.35%;.(C) 9 Oct. 1979affaire LamborghiniD
1980.1IR.222, GP 1980.1.249

S p S Atiyah, J N Adams and H Macque@hge Sale of Good&l1" edn Longman, Harlow 2005)
p.267 (emphasis added)

®Civ. 12.11.1884, S 1886.1.149, DP 1885.1.357

112



manufacturer, and this subject has been incorpbrat¢hin the boundaries of

contract rather than tort. Moreover, circuity otiac up the chain of contracts has
been avoided. If the right of direct action agaitiseé manufacturer was not
recognised, then the claims of the sub-purchakerqbnsumer) would have had to
follow the chain of contracts through a chain afesto eventually direct his claim

to the manufacturer.

The Luxembourg courts followed the same design lhade recognised ‘direct
action’ for many year§’ Belgium also started to follow French and Luxentig@an

courts in the recent decades and accepts the sargetheory’”®

In fact, the right of direct action against the mi@cturer could have been
established by means of a more convenient methtftdnnéonsumer protection law.
First of all, for the sake of fairness, it should Hdesigned for the use of the
consumers only, to be directed towards the manufacbr any other intermediaries
acting as manufacturers. This would also be consistent with commercial ities,
because business-to-business commerce does natereayu extended form of
protection within contractual area, in view of tfect that it operates amongst
prudent parties who havesqual bargaining powersTherefore manufacturers’
liability to consumers as regards quality defeets better be regulated as a special
type of legal liability rather than being treatedhan the general contract law frame.
Such a design would also be compatible with thenaif consumer reliance on the

brand The French exercise did not take this argumetat @onsideration while

" Ebers, Janssen and Meyer (eds) (2009) (n 44) p.14
"8 ibid
% A detailed discussion on who will be regarded kassiness institutions liable as manufacturers’

will be given further in this Chapter.
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generating liability. Fairness requires a manufaetuo be responsible with the
reliance of the brand it creates, which secures rtheenue of the business.
Consequently, creating a special type of liabitigeds to have a strong idea even if
it is based on statutory provisions. The princippééslassical contract law do not
allow applications, such as use of direct legaloachgainst the manufacturer in
respect of quality defects. That is why consumestgmtion lawsprima facie

emerged constructing all the innovative speciatqution provisions.

Despite the fact that tort has a flexible domaitaldshed by the law, the
consumer’s ability to make a claim in tort agaitiet manufacturer to recover any
economic loss as a result of quality deficiencselsat possible within the current EU
law. Quality failings are rather remedied throughited contractual relationships.
Given that there is not an express contract coedumktween the manufacturer and
the consumer, for the consumer to go for the lighf the manufacturer for a
defect in the product, appears to lack legal bdsking the given explanations into
consideration, this author submits that manufacsurdirect legal liability from
quality defects should be ofspecial type of liabilitywhich is neither contractual

nor tortious, although both akin to contractual &rtious.

Here it would be appropriate to compare how difierauthors comment on this

subject.

Howells and Weatherill emphasise the extra-contedctsocial responsibility
function of tort, and mention that quality failingse ‘normally’ remedied through
the law of contract, which provides onlgestricted opportunitiésto consumerg?

From the wording of their analysis, it is inferrdt they are, however admitting the

8 Howells and Weatherill (2005) (n 65) p.38, 39 (&esis added)
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similarity of the case to that of the product llapithat is handled in terms of tort, it
would be more appropriate to appraise the caseirwithe boundaries of

‘hypothetical contract

Bradgate and Twigg-Flesner also have a similaragugtr to the issue. Taking into
consideration the regime of product liability, thegint out that a product which is
defective in terms of the Product Liability Directi also fails to meet theuality
standard required under consumer sales legislaftbms regards the nature of the
liability, they clearly and appropriately state th@he producer’s liability could be
seen as a form of tortious liability but we pretieregard it as contractual in nature,

based on aimplied contractbetween producer and consunfér.’

Whittaker, who has undertaken an in depth comperatnalysis of the problem in
English and French law, states that the Frenchesystwhich considers the
manufacturer’'s liability for quality defects withiontractual boundaries by
employing direct actions, provides potent systemto those who suffer from

quality defects to recover compensation.

In line with the above mentioned authors’ accepgamicthe case, the nature of the
liability of the manufacturers from the quality defs is best regarded as contractual
rather than tortious. This is based on the recagnaf an implied contract between
manufacturer and consumer. Accordingly, a manufactsupplies its products to
the market to be sold to the consumers, and theucoer pays some money in

return, which indirectly goes to the manufacturder.fact, this happens with the

8 Bradgate and Twigg-Flesner (2002) (n 16) p.356
8 ibid, p.360 (emphasis added)
8 S Whittaker (2005) (n 68) p.98 (emphasis added)
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involvement of some intermediaries acting betwémse two, and through the chain
of contracts between the parties involved. For teason, the claims are to follow
that chain, but a shortcut would be useful forghke of procedural economy. Such
an approach may not be permitted within the coimraof conventional contract

law. Therefore, as regards sale of consumer goods, system that generates
liability upon the manufacturer for the defectiveqbucts it produced, the source of
liability should be based on the recognition of ierplied contract by means of
exclusive statutory provisions of an establisispécial extra-contractual liability

system.
2.3.2 Manufacturer Liability: The Scope of the Liay
2.3.2.i Product Quality

Quality of a purchased product is at the heart ostntonsumer disputes. Yet, to
assess whether a product is of sufficient quabtynot always simple. So what
should be the criteria in assessing quality? Bedm®vering this question, it may be

interesting to see the approaches of some legtdmygs

In the Consumer Sales Directive, the test for m@aguquality has been
incorporated in ‘conformity with the contract’ deftion, which refers to description
(made both publicly and privately), fithess for pose (both objectively and
subjectively), quality and performan®The problem with this definition lies in its
highly contract-oriented approach, which is speaify designed to draw the line for
the seller’s liability, rather than handling theéogact from the consumer’s viewpoint.

Interestingly, reference was made to ‘qualityifer alia others, when defining

8 Directive 1999/44/EC [1999] OJ L171/12, Articld®)
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‘conformity with the contract’. So one can assuina those cited elements do not
define, and thus relate to quality. The Directieenains silent on what constitutes

quality.

In the UK, law on sale of goods is largely set muthe Sale of Goods Act 1979.
This statute mainly applies to all buyers, but coners are entitled to a wider
protection. This Act was amended by the Sale ampl$wf Goods to Consumers
Regulations 2002 and brought extra remedies towrnass. The UK legal tradition
used to employ merchantable quality criterion as an implied condition for
assessing quality, which is now replaced $atisfactory quality®® The purchased
good is deemed to be of satisfactory quality ifmeets the standards that a
‘reasonable personwould regard as satisfactory, taking into consadien the
description of the goods, the price (if relevanthdaall other relevant
circumstance& This formulation measuresatisfactionby the Standards of a
reasonable personbut does not clarify who this person should Iset appropriate
to accept the ‘satisfactory’ designation ofre@asonable selleror a reasonable
manufacture? This criterion at least could have a referencegh®mreasonable
consumemwhen defining satisfactory. On the other hand, Alee refers to various
factors to be taken into consideration for assesqumality, where applicablenter
alia, fitness for all the purposes for which the goodighe kind in question are
commonly supplied, appearance and finish, freedwm fminor defects, safety and
durability®” This Act is offering more clear directions comghte the Directive as

to the indications and interpretation of quality.

% Sale of Goods Act 1979 (as amended), Section Y14 (2
8 ibid, Section 14 (2A)
87ibid, Section 14 (2B)
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In the Netherlands, the main legislation for salecensumer goods is the Civil

Code. As the 1993 Green Paper demonstrates, qisalissessed taking into account
the flegitimate expectations of the purchdgegether with the qualities required for
normal use of the product in the NetherlafftiShe legitimate expectations of the
purchaser are assessed with regard to all releslentents such as the contract,
advertising, vendor’s declarations, brand, pricéhef product and so forth. This is a

good representation ofa@nsumer-oriented design

When assessing quality, the focus should be onutoess, since they are the best
commentators of quality as being the user of tloelyet. Therefore a formulation
based on the ‘legitimate expectations of consuntaight be a most viable test to
measure the quality of a product. This conceptss #iexible enough to include any
motives that the consumers could reasonably consaléhave an influence on

quality such as the pri¢, the brand of the produttand terms of the sale contract.

Twigg-Flesner mentions two categories of ‘qualitthose relate to ‘basic
functionality’ and those relate to ‘appearance gedormance’. For defining the
former, which he considers as the ‘fundamental @spef product quality’, he
guotes ‘reliability’ and ‘durability’; whereas helates the latter with ‘appearance

and finish’®!

Morgan-Taylor and Willett too examine quality undeo groups: ‘internal criteria’

and ‘external criteria’. They define ‘internal enita’ ‘with the state or condition of

8 Green Paper (n 5)

8 p. Milgrom and J. Roberts, ‘Price and Advertisiignals of Product Quality’ (1986) 94 (4)
Journal of Political Economy96-821

3. Agrawal, P.S. Richardson and P.E. Grimm, ‘Tleéafonship Between Warranty and Product
Reliability’ (1996) 30 (2JJournal of Consumer Affai421-443

L C. Twigg-FlesnerConsumer Product Guarantefsshgate, Aldershot 2003), p.4,5
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the goods’, and ‘external criteria’ with referentce‘factors such as the price and
description of the goods, which [...] may have infloed the expectations of the

buyer as to quality’

There is, however, another important question agudity: Why is it important? In
their quality categorisation, Morgan-Taylor and Mfil correlate ‘external’ criteria
with the ‘signals the buyer receives as to qualdyher than the actual quality of the
goods themselve$® This presumably is as important, if not more, tlam actual
guality itself in the context of e-commerce, sico@sumers are in more need to rely
on those signals because of the increased gapymnastric information in the
online marketplac&® Goods with quality defects is a very common projl@ot
exclusive to the e-commerce, however, the chant#seoconsumers to assess the
quality of a product prior to purchase is very lei when buying online. This
aggravates the detriment of consumers who ‘act iprimate capacity®> The
importance of the quality is related to its defiag, which presents extra challenges
in cross-border e-commerce; the difficulty in ass&sitex ante and the difficulty

in remedying ifpost ante

Some of the quality defects in a product may bdyeabkservable, where others may
be latent and can only be noticeable after theymbldas been used for some time.

This is a challenge for consumers, as sometimasdlagms to return the product is

92 M. Morgan-Taylor and C. Willett, ‘The Quality Obtition and Online Market Places’ (2005) 21
(2) Journal of Contract Law 155-171, p.156

% ibid, p.161

% For his famous analysis on asymmetric informatimween the buyers and the sellers in the
market see: G. A. Akerlof, ‘The Market for “LemonsQuality Uncertainty and the Market
Mechanism’ [1970] 84 Quarterly Journal of Econon868-374

% ibid, p.158
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rejected with the reason that it was used. Eslheciar the technologically
advanced and complex products, it is not possibldetect a defect without using
them, unless the defect is in appearance and fimiklth is possible to observe by

inspecting.

Where the purchase is made through the Internetctimsumer does not have the
option to inspect the product before the purch&se.the information provided on
the product is what the consumer can rely’oimformation on the product is
perhaps the most important element constructingldhgimate expectationsf a
consumer. This will also constitute a part of teaerts of the sale contract between
the seller and the consumer. Therefore, the infoomaabout product and product
guality allows the consumers to be informed of bibth quality of one particular
product, and the quality of other similar productisthe same market, which is
essential to make an informed choiéef the product purchased by a consumer is
not in conformity with the information provided eth it does not meet the legitimate
expectations of that consumer and may thus be deémbe defective in terms of

quality®®

Inevitably, quality has a cost. It translates iptofit for businesses in the long run.

In today’s marketplace the consumers determineytiadity with their expectations

% For the correlation between quality and informatisee: S. Hedley, ‘Quality of Goods,
Information, and the Death of the Contract’ [2001drch,Journal of Business Lai14-125

% Also important are the signals sent by the buseeson the quality of the product such as
commercial guarantees. It is generally assumed tthaextensive the warranty, the higher the qualit
is. M. Spence, ‘Consumer Misperceptions, Produdlufeaand Producer Liability’ (1977) 4 (3)
Review of Economic Studi&§1-572; J. Srivastava and A. Mitra, ‘WarrantyaaSignal of Quality:
The Moderating Effect of Consumer Knowledge on @udatvaluations’ (1998) 9 (4Marketing
Letters327-336

% See for instanceCehave N.V. v Bremer Handelsgesellschaft m.{itté. Hansa Nord) [1976] 1 QB
44 (CA)
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and the businesses are trying to comply with th&hme consumers award the
businesses, which offer high quality goods, witlsugerior market share in the
longer period. Improved quality enables improvedtemersatisfactionandloyalty,
which buildsconsumer reliance on the brail the long-ternt® It should be borne
in mind that quality improvement is rocess because the consumers’ quality

demands leading the process are continuously exglvi

Ultimately, society benefits from improved qualilpcreased competition leads to
an enhanced level of product quality in the mankbich provides economic growth

and stability. This contributes to the welfare lué society.
2.3.2.ii Manufacturer Liability under the Design@bnsumer Sales Directive 19997

The scope of the Consumer Sales Directive is dedigpecifically for the seller
liability and is based on the sale contrdtt.Could it be applicable to the
manufacturer as it is? Could the manufacturer henBawith the statements of the

seller?

In order to make a comprehensive assessment, idvibeuhelpful to remember the
way the Directive deals with the issue in respédhe sellers. According to Article

2, the lack of conformity with the contract canlude manufacturing defects as well
as non-compliance with the description given f@& pinoduct. Moreover, the seller is
often bound with any public statements on the $ijgecharacteristics of the goods

regardless of who made the stateméHthe way the goods are marketed is often

9 Agrawal, Richardson and Grimm (1996) (n 90)

1% The ‘scope’ here is meant to referring only to d®avith quality defects (conformity with the
contract), but the guarantees. Therefore it doekid® the liability under Article 6.

191 Consumer Sales Directive 99/44, Article 2 (2) d
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through mass media advertising on behalf of theufsaturer, spotting the brand
(or the trademark) of the product. That is to $hg,Directive recognises the idea to

hold the seller liable for the acts and omissidnasnmther:?

There are immunity clauses for the seller to beastd from liability for statements
of others. Accordingly, the seller is not boundpuplic statements if he can prove
that he was not, and could not reasonably have beere of the statement in
guestion; or this statement was corrected by tne of conclusion of the contract;
or the consumer’s decision to make the purchaskl cmi have been influenced by

the statemen®

Another protection available to the seller is tokea claim against the factually
responsible party, through the chain of contraetsere the non-compliance is as a
result of an act of commission or omission by thedpcer or a previous seller, or
any other intermediary. Yet, this is not alwaysemedy for the seller, since the
terms and conditions of the claims varies as tocth&ractual relationship of the
seller with the supplier of the goods. An exclusttause may hold back the seller to
pursue a remedy following the supply chain. Sinylan the case where an
intermediate supplier goes out of business, adanseller would be deprived of

pursuing his claim through the chain.

These provisions provide exemptions for the selfer.analogical application of
these provisions for the purpose of generatingilitglupon manufacturers could
potentially cause a legal loophole for the protectof consumers. Accepting a

liability system where the manufacturer will sttycbe held liable for a seller’s

192 Bradgate and Twigg-Flesner (2002) (n 16) p.347
193 Consumer Sales Directive 99/44, Article 2 (4)
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statements does have some disadvantages, as wallvastages. The advantages

could be given as follows.

In a strict liability scheme, the manufacturer maep the right of recourse, by
which he can address a claim to the seller aftetsvarhis should not be of much
trouble for the manufacturer, as it is often a bmmpany with legal services
available to it at all times. More to the pointe tmanufacturer is in a position to
know where to address his claim as the statemequéstion is evidently made by
the seller as it relates to time of the sale, waetbe seller would not always have
this chance since he may not be aware of the safrtlke public statements in
guestion. Likewise, the consumer could not reaslyriad aware of the origin of the
statements made to him. It is in most cases nthdisshable whether the statement
made by the seller is based on the information ideal/by the manufacturer or by
the seller himself. The consumer is not in a positio question the source of the
information provided to him by a seller. Even ifnsghow it is known by the
consumer, it is not reasonable to expect the coastmmmake different claims from

different information sources.

The legislator has to consider a balance betweenctimpeting interests of the
parties in its regulations. If we are to accept tacts liability model for the
manufacturer, this would put excessive burden oe #houlders of the
manufacturers. This is also against the very nadfihe regulation of liability of
manufacturers for quality defects on their produdise liability is limited to the
quality of the product itself and should not readuy be extended to cover the
declarations of a third party, on which the mantifear haso control Therefore, a

distinction needs to be made in applying critedadngendering liability, as to the
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seller and the manufacturer. ‘Complying with thentcact’ is not applicable for
generating liability upon manufacturers as them@lyels not anexpress contract
concluded between the consumer and the manufact8cer one should rather
employ satisfactory qualitytest, which can be deemed as the fundamental 6érm
the implied contractbetween the manufacturer and the consumer. Aseibym
explained, satisfactory quality can be assessedighrtheegitimate expectationsf

consumers

The manufacturer is basically responsible for thedpct it manufactured. This
product should be in compliance with the descripaoad specifications provided on
the labelling and instructions enclosed with thedoict, if any. No exception could
be provided for the fulfilment of this requireme8imilarly the product should be in
conformity with any advertisement. However, it ecassary to make a distinction as

to liability for advertisements on the product.

The manufacturer should be strictly responsibleteradvertisements performed by
himself or his representatives. What constitutespaesentative will be discussed in

detail in the following sections.

Similar to the seller's liability exemptions secadireby the Directive, the

manufacturer should not be held liable if:

- he was not and could not reasonably have been anfatee statement in

guestion, or

- even if he was aware, cannot reasonably be heldomegble for the

statement.
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This provides the manufacturer with immunity frorability from deceptive and
incorrect statements made by the seller to the woes for the purpose of

promoting his sales.
In addition to this, same as the Direct?\‘?é;

- the product should be fit for the purposes, foralhihe goods of the same

type are normally used.
Again;*®

- the product should meet the legitimate expectatminge consumers, and
should be able to show the quality and performaheaé are normal in the

goods of the same type, given the nature of théymts.

Last of all to mention, the defect in question ddobe presumed to be a
manufacturing defect, but this presumption shoeddbuttablé® Therefore, if the
manufacturer proves that the product was not detavhen the manufacturer
marketed it, he will not be liable for the defetit.is possible, although more
uncommon, the defect in the product may have oeduas a result of wrongful
handling or storage by the seller or any otherrinegliaries®’ Similarly, the
manufacturer should not be held liable where hevggahat he did not put the
product into circulation. Again there should be Inability if the manufacturer
proves that the product was not manufactured driloised in the course of his

business, or not manufactured by him at all. $oay well be read as:

1% ibid, Article 2 (2) (c)

19 Similar to Consumer Sales Directive, Article 2 (&)

1% For instance sed@erence Piper v JRI (Manufacturing) LE2006] EWCA Civ 1344
197 Bradgate and Twigg-Flesner (2002) (n 16) p.352
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- the defect in question is considered as a manufagtwefect, unless the

manufacturer proves that:

(a) the product was not defective when it left tbatrol of the manufacturer,

and/or;

(b) the product was not put into circulation by thanufacturer, and/or;

(c) the product was not manufactured or distributedhe course of his

business, and/or;

(d) the product was not manufactured by him or @timgr commercial entity

that can legitimately be connected to him.

2.3.2.iii Second Hand Goods

The position of second-hand goods as regards manuéa's liability is another

issue to be examined. The Consumer Sales Direldares the regulation of this
matter to the discretion of the Member States.chatl (3) of the Directive enables
the Member States to exclude second-hand goodsasdlgublic auctions’ from

‘consumer goods’ within the meaning of the Direetivhe main reason for this is
that often consumers themselves are the sellersurh auctions. So such
transactions cannot technically be classified a€.Bthe Directive did not make a
reference to the sale of second-hand goods by ne¢hesthan public auctions. This
should possibly be interpreted as second-hand geoltk by means other than
public auctions would be considered as ‘consumedsgofor the purpose of the
Directive. One should make a distinction here abé¢diability of the sellers and the
liability of the manufacturers. The Directive ontpvers the sellers’ liability for

quality defects and the situation of second-handdgoare regulated within this
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scope. This method therefore could not possiblyéled for the liability of the
manufacturers. The reasonable approach would lwersider the sale of second-
hand goods as a whole, without making distinctietween those sold at public

auctions and the others as to the manufacturetslity.

In Recital 8 of the preamble to the Directive, idsvstated that in assessing the
guality and performance that can reasonably beaag@drom a product, it should
be taken into consideration whether the goods a@w or second-hand. This
approach is of course the result of the fact thatdecond-hand goods are not new;
that is to say, are neither as produced by the faaturer, nor as sold by the
original seller. Therefore, normally one shoulds@#bly take the wear and tear of
the product into account from its previous usadectf/ excluding the consumer-to-
consumer sales of second-hand goods, a seconddwodl that is sold, can be
expected to be at least as described. Unless adersvmentioned, it is expected to
function!®® Defining satisfactory quality with regards to sedéhand goods,
consideration should be given to the legitimateeetations of buyers in the light of
the description and the price of the prod2tThe condition and quality of the

second-hand goods may vary, for that reason ithsngtted that:

- the allegations on quality failings of second-hagabds shall be
dealt with reference to the terms of the sale @attonly, and such

claims shall accordingly be valid against the seildy.

198 The Court of Appeal held that unless it is otheemievealed, a second-hand car must at least be
roadworthy and capable of being driven safebev York Coach and Marinfl977] RTR 35, at 42
199 M Bridge, The Sale of Good®©UP, New York 2000) p.311
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To hold the manufacturer liable for a second-hamoldgvould not be appropriate, as
the product is not in its original condition, whearchased by the consumer. Despite
the fact that consumers purchasing second-hand sgawould likely to be
considering the reliability of the brand, the pssE®nal chain of contracts would
often be broken and could not be any more linketheo manufacturer, once the
product is used and resold by the assumed finathaser, the consumef.
Therefore, the manufacturer should be excluded frability for such products, and
the claims in relation to the quality failings @&c®nd-hand goods needs to be valid

to the seller only.
2.3.2.iv Promotional Gifts

Offering free gifts with the purchased product isoanmon exercise to promote the
original product and increase its sal€sHowever, the status of the goods that are
given as promotional gifts with the originally phesed product is unclear under the
framework of the current EU law. Promotional gifexjuire to be considered as an
inseparable part of the sale contract. This isafné&e terms of the contract, which
may have possibly induced the consumer to chocsteptirticular original product
over its equivalents. Therefore, besides its effectonsumer’s decision making, it
also has an influence on competition, which mayubéair if the promotional

product proves faulty.

110 see Akerlof's model on cars, which may be ‘lemoms*high-quality’ ones. Akerlof (1970) (n
94)

11 For example see the free gift offers by a moblilere company.
http://www.carphonewarehouse.com/mobiles/mobiles-fifts?intcmp=t5Ct5ClwyMnCMNCvnSi

(last accessed in August 2011)
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Liability may vary as to the source of the offef.this gift is an offer of the
manufacturer, than both the manufacturer and ther sthould reasonably be liable
for the fitness and quality of the attached produitee liability of the manufacturer
concerning the promotional gifts should be deenedsame as his liability from
guality defects in the consumer products it martufac, regardless of him being
the manufacturer of the gift goods as well. If gtnemotion is made by the seller, the
manufacturer needs to be excluded from liabilitytie light of fairness, as he
probably has no control or sometimes even no kndydeof it. In this case liability
for quality of gift products would only be upon teeller. To sum up, reasonableness
and fairness requires the remedies available toctvesumers as regards the
promotional gifts to be equivalent to those origjimg from that of the faulty goods

purchased.

2.3.2.v Non-Obeyed Product Recall

Another case to inspect is the situation wheremgeaof products was produced
faulty, but then the sellers were notified of trefettt and instructed to stop selling
the products. What would be the situation if thedoact was sold to consumers
despite the notification? In this case, the aceeq@af a joint and several liabilities
of the seller and the manufacturer would seem tajmeropriate. In the end, it
cannot be expected that the person to bear thé dauboth the seller and the
manufacturer is the consumer. Similarly, it canno¢ accepted that the
manufacturer, who produced the goods defectivethenfirst place, can be immune

from liability for the product simply, by acknowlgithg its fault.

Establishing a system that optimally satisfies gmdtects both consumers and

businesses is deemed to be the ideal one. Therejereerating liability upon
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manufacturer, we should also seek to protect th@ufaaturer against unjust
practices. Otherwise, there always is a danger that responsibility of the
manufacturers may be abused by unjust gain seskitgrs, through misleading and
deceptive statements made to the consumers ab®ydrdduct, promising inflated
attributes that the product actually does not Esssand boosting consumer

expectations in vain.

The views presented in this section in relationte scope of manufacturers’
liability, may seem to raise questions as to themexity due to varying standards
applied to manufacturers and sellers. However,ratise is inevitable as this could
lead to unfair results on the manufacturers oreseit? As Bradgate and Twigg-
Flessner put it ‘fairness requires that liabilithosld fall where responsibility
lies’.*3 An unfair system would push away who suffers theng (manufacturers or

sellers) from the market and would consequentlgeaun impact on the economy.
2.3.3 The Rationale behind the Manufacturer Liali

The main rationale behind direct manufacturer ligbiis increasingconsumer
protection and consumer confidenae cross-border e-commerce. Manufacturer
liability is an imperative supplementary instrumeshere the consumer is unable to
secure a remedy because of the inaccessibilitheoseller. This inaccessibility may
be due to two main reasons. Initially, there igemgraphical distance barriefor
consumers in cross-border purchases. This causastigat difficulties for

consumers in accessing the seller located in anothetry and pursuing their cases

12 The Consumer Sales Directive also suffers sucmfiexities’. For instance: Article 2 (4) Of the
two clashing interests of ‘complexity of law v corapensive and fair regulation’, the present author
prescribes to the latter.

113 Bradgate and Twigg-Flesner (2002) (n 16) p.350
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cross-borders. The other important reason for essibility is the insolvency of the

retailer. The consumer has no choice in gettingemedy when the seller is

insolvent. The same is valid where the seller goasof business for whatever
reason. Establishing manufacturers’ liability, tesumers would have the option
to contact and go for the liability of any represgive or branch of the manufacturer
located in the consumer’s country of residence.sigtaming the commercial realities
at present, it appears that the commercial ads/inf manufacturers are more
multinational, compared to that of sellers. Sellgeserally employ distance selling
methods to involve in cross-border activities, veheranufacturers mostly establish
local branches or representatives of various typegcess local markets. Admitting
the considerable rate of exceptions, it may beegt#tat in general manufacturers

have more powerful multinational character tharesel

Another important aspect of manufacturer liability its detriment prevention
function. The quality defects have economic impattconsumers, which may not
be recovered under exclusive seller liability. Téeonomic loss suffered may
sometimes be difficult to absorb, which adds to rregnitude of the detrimeht!
Existence of an alternative counterparty preveatsemer detriment due to lack of

redress.

A further function of manufacturer liability is thd facilitates consumersiccess to
justice Firstly, it may provide a means of informal rexré¢o the consumer as the
manufacturer (or its representative) embodies asipblys more accessible
counterparty in comparison to a foreign seller.ddéty, as it would localise the

otherwise a cross-border dispute (assumed thamtmeufacturer is located in the

14 For the means available to businesses to absaib detriment see: J. Wightma@pntract: A
Critical CommentaryPluto, London 1996) p.98-99
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same country with the consumer), its reflectionocathe narrow dimension of access
to justice, would be an easier access to natiooatts. Even in the cases where
neither the manufacturer, nor its representatives lacated in the consumer’'s
country of residence, there is a good chance ttiegrehe manufacturer or one of its
representatives would honour consumer’s legitimaéems for maintaining the

integrity of their business and brand.

Moreover, manufacturers often have advanced ressuand expertise to repair a
faulty product compared to sellers. In many casdiers are merely selling the
product, which they have bought from a manufactorea wholesaler, without any
further equipment. This is basically due to the that sellers have no contribution

to or knowledge of manufacturing process of thelpots they are selling.

To hold the manufacturer liable for its own prodigtonly reasonable. The bond
between the manufacturer and the product he manowéac requires the
manufacturer to assume some liability. The bottora-Is that the manufacturer is

the one, who really knows about the quality of pheduct!*®

Furthermore, to deal directly with consumer commgkgi possibly will enable
manufacturers better to appreciate product qualitge information that the
consumer feedbacks provide could be more efficieah any other type of data

achieved indirectly.

Finally, manufacturer’s liability for his wrongdas in terms of quality is also
compatible with theonsumer reliance on the braftf This concept requires to be

taken into consideration when generating liabildy the product quality. In view of

15 Akerlof  (1970) (n 94)
18 grivastava and Mitra (1998) (n 97)
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the fact that manufacturers are benefiting fromscomer reliance, it is appropriate

that they are held responsible for the adversenwihey undermine consumer trust.

Seeing that exclusive seller liability proved ursessful in maintaining the desired
level of consumer confidence in cross-border e-censm in the light of the above
given justifications, the deficiency of the currdagal liability system needs to be
remedied with the institution of an additional liglp scheme that involves the

manufacturers of consumer goods.
2.4 The Case for Manufacturers’ Liability for Quality Defects
2.4.1 ldentifying the Manufacturer

So far several references have been made to theufactuwrer and its
representatives/branches or other bodies that edimked to the manufacturer as
regards liability. Who are these associated comiaetmodies? To identify the
manufacturer of a product is usually quite strdmfard, simply by the trade mark
labelled on the product. Trade marks have long hessd by manufacturers and
businesses to identify their goods and distingthem from other goods. The trade
mark of the product is often the same as the traahee of the company. According
to the definition given by the International Tradei Association, a trade mark is,
‘any word, name, symbol or device, slogan, pacldaggn or combination of these
that serves to identify and distinguishes a spegifoduct from others in the market
place or in trade!’” The Trade Marks Directive of 1989 lays down thattrade

mark may consist of any sign capable of being g ted graphically, particularly

17 The International Trademark Association websitsforimation and Publishing, at:
http://www.inta.org/index.php?option=com_simplefag&k=display&Itemid=60&catid=284&page=
1&getcontent=1#FAQ4%¥ast visited in February 2010)
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words, including personal names, designs, lettengierals, the shape of goods or of
their packaging, provided that such signs are dapatbdistinguishing the good or

services of one undertaking from those of otherutattings.**®

Trade marks can be said to serve two basic purpdisss to protect business
reputation and goodwill and, secondly, to protemtsumers from deception and to
prevent them to be mistaken as to the product toorfiginating from another

trader**®

What is the position where there is more than caet mark on the product or there
is more than one manufacturer of the product? Wihenproduct is completely

manufactured or assembled by two or more manufasithe case is simple, they
are all regarded as manufacturers and assumatiidbil the defects in the product.

Things get complicated where all the multiple matdrers, who put their trade
marks on the final product do not take place inHmle manufacturing process.
For instance, what is the situation when you entayua problem with the processor
of your desktop computer, which is labelled by bibé HP and Intel Pentium? Who
is the manufacturer there? Or for instance, thes leh your Sony camera is

deteriorated and your camera is labelled by CaldsZas well as Sony. Who would
you apply for the lens of your camera? Taking iatmount various situations, a

trade mark based solution can be formulated asvist

18 Council Directive (EEC) 89/104 to approximate taes of the Member States relating to trade
marks (the Trade Marks Directive) [1989] OJ L40Amended by the Council Decision (EEC) 92/10
[1992] OJ L6/35), Article 2

119 b Bainbridge ntellectual Property5" edn Longman, Harlow 2002) p.532, 533
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Where there is more than one manufacturer, the wes put their trade
marks on the final product should be regarded asntanufacturers of the

product.

In cases where there are more than one trade roarise final product and
one of them is the main manufacturer or assembleere the other/others
are the manufacturer of a part of the final prodyebvided that it can
reasonably be distinguished by the consumers, thé& rmanufacturer
remains liable for the entire product, whereasstife-manufacturer can only

be held liable for the part it produc&d.

Where the main and the sub-manufacturer cannotomeéayy be
distinguished, they should be jointly and severbdligle to the consumer and
the consumer should have the right to make clamos feither or both of

them.

Where the product is labelled by more than one ti@atwrer, it may be interpreted
as all the named parties acknowledge joint ligbflibom that product. To hold the
sub-manufacturers liable from a finished produchicl they did not actually
manufacture may be argued to be unfair. Howevas i#h a fair and realistic
formulation as the sub-manufacturer's name or tred& appears on the final
product only with his consent. This consent appess a form of license for

registered trade marks according to the Trade M#yksctive!** The use of its

120 |t should be noted that this is the case wherarthkiple manufacturers intersect on a part of the
product. For example, one cannot go for the ligbihf Intel Pentium for a defect in the housing of
the HP computer. Likewise, one cannot make a ckgainst Carl-Zeiss if the defect in the camera is
not relevant to the lens.

2 Trade Marks Directive 89/104, Article 8
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trade mark on the finished product is entirely untiee approval of the sub-
manufacturer. Thus, the source of liability for thé-manufacturer is his consent to

affix the trade mark on the final product or itskaging.

Where the sub-manufacturer’s product is an interamgdproduct, when it is
supplied to someone, it means it is consented fardeessed to a final product. For
instance, as Carl-Zeiss is selling camera lensesgenerally expected that whoever
buys them, will use them to manufacture a cameaamidlly consumers do not buy
lenses, but cameras. Therefore, Carl-Zeiss, byingeits camera lenses have
consented to the use of its product to manufacimegher product. So it cannot
claim an infringement if the lens in the camera #ral trade mark ‘Carl-Zeiss’ on
the lens is visible, as it is not the main manufeat, but Carl-Zeiss itself who put
that trade mark on the lens. The main manufactser Sony can be licensed by
Carl-Zeiss to use Carl-Zeiss trade mark on the ggiok and on the camera, as well
as in the advertisings of the camera. When yown$éeesomeone to use your trade
mark it means that you, at best trust that busjres@/orst co-operate on the final
product it manufactures. Where a license is novigeal, Sony can still indicate
Carl-Zeiss lenses for the purpose of providing rimfation on its product, and it is
not regarded as a trade mark infringement, as &mnthe trade mark is not affixed

on the camera or its packagitfg.

122 Article 6 of the Trade Marks Directive is on thmitations of the effect of a trade mark. The
article states that:

1- The trade mark shall not entitle the propri¢toprohibit a third party from using, in the course
trade,

a. his own name or address;

b. indications concerning the kind, quality, qugntintended purpose, value, geographical oridia, t
time of production of goods or of rendering of thervice, or other characteristics of goods or

services;
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Where the product is actually manufactured by mldtimanufacturers, but
assembled by one, the case will be determined weference to trade mark
following the same test. If the product is labelled branded after only by the
assembling one, than that party is regarded astreufacturer of the product and

acknowledges liability from any kind of quality eets.

This multiple liability scheme is significant folomsumers as it does support the
‘more accessible counterpartarget to increase the opportunities of the comess

to obtain remedies against the products with qudkffect.

2.4.2 The Situation where the Manufacturer is nototated in the Consumer’s

Country of Residence

Manufacturer’s liability will be of little help ithe manufacturer is not located in the
consumer’s country of residence. Therefore, theephof manufacturer needs to be

re-identified and broadened to cover the manufacstlong arms

The commercial activities of the companies haveubhe® extend beyond national
frontiers in an evolving process since the secaalfl ¢f the nineteenth century. In
order to facilitate their business activities alokodne companies establish different

forms of extensions to access the intended markets.

c. the trade mark where it is necessary to indita¢eintended purpose of a product or service, in
particular as accessories or spare parts; providagses them in accordance with honest practices in
industrial or commercial matters.

2- The trade mark shall not entitle the proprigtoprohibit a third party from using, in the courde
trade, an earlier right which only applies in atjgatar locality if that right is recognized by theaws

of the Member State in question and within the ténaif the territory in which it is recognized.
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Problems may arise where liability for the quabtfythe product is to be generated
on other commercial bodies linked to the manufacturhe nature of the link needs
to be defined in order to make an assessment oextemsion of manufacturers’

liability.

Bradgate and Twigg-Flesner have dealt with thidlenm and suggested a system,
which they referred as ‘network liability’. Inspig from the marketing distribution
networks, they have defined their ‘network’ as etidbution system created by, or
linked to, a particular producer, who has nominatetkfined group of sellers to sell
his goods*?® They have also added that: ‘In return, each isell# benefit from
specialist staff training and be entitled to use pinoducer’s logo, trademarks, and
other intellectual property (IP) rights* Defining their distribution arrangements
according to a threefold category, they concludat this system could have a
potential to create multiple counterparties (ss)ldor the consumers, where it may
reasonably be expected that ‘there will generadlyalseller member of the network

based within reasonable proximity of a particulamsumer**

This is a very inspiring system, which has led thighor to further explore the
possibilities, with the motive to remedy a potenteakness of this system. As

mentioned by the authors, their inspiration was wey many consumer goods,

particularly ‘white and brown goods’ have been netek**° This has induced three

123 Bradgate and Twigg-Flesner (2002) (n 16) p.366

124 ibid

125 According to their categorisation, in case of erclusive distribution arrangement’ a producer
appoints a single seller to sell his goods in di@aar geographical area; in an ‘exclusive puraigs
arrangement’ a seller commits himself to sellindyotihe goods made by one producer (single-
branding); where in a ‘selective distribution systea producer will authorise sellers who meet
specific qualitative criteria to sell his goodsdib

128 ibid
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concerns on basis of the scope of application.t,Fiss system is likely to be

available for relatively more expensive products¢chs as consumer electronics.
Second, the availability of this system would brited to local markets, where the
manufacturer chose to establish uniformed saletpolinird, this system is designed
on the operation of larger brands and businessasing very restricted benefit for
the smaller ones, which may have an adverse affe¢the competitiveness on the
latter. In the light of these weaknesses, it wdhnbe sought whether it may be
possible to develop an alternative route to defihe representatives of the

manufacturers.

In case of a sub-division of a company in anotlemtry, the sub-division would be
easily linked to the manufacturer, as the formexsdgenerally possess a name that
represents its parent as well as using the tradeofahe parent?’ Again where an
agent appointed by the manufacturer, makes a aintnigh the consumer for the
sale of manufacturers’ goods, revealing himselamsgent acting on behalf of the
principal and using the trade mark of the pringiplaén that agent would be linked

to the manufacturer in terms of liability. Alasirtgs are not always that simple.

The legal structure of the multinational elemenbined is of primary importance to
evaluate the bond between the parent company (@etowér) and other commercial
bodies, which carry out the business of the pacemipany in the foreign local
markets. As regards the commercial marketing amamemts, the position of
distributors, franchisees, production agreemengdhéisensees, and subsidiaries will

be examined. In the light of these examinationsest will be attempted to be

127 For example, Hewlett-Packard Company in the UnfB¢ates is the parent company, and the
Hewlett-Packard Limited is the HP UK registereda&f which clearly can be considered to represent

its parent.
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developed in order to generate liability for quatiefects on commercial bodies that

are considered to be representing the manufaciutten a local market.

In a distributorship, the manufacturer enters iatalistribution contract with a
distributor located in another country and gives dhstributor the selling rights of
his products possibly within a specific territorjhis contract may involve the
transfer of intellectual property rights, such @slemarks and know-how, so that the
seller can maintain the identity and quality of t®duct'?® A distributor sells
goods in his own name and therefore has no awhtoritreate privity between the
manufacturer and the customé&$According to Bradgate, ‘distributorship offers
the manufacturers some advantages, one of whisinie the manufacturer is not in
privity with the consumers of his products, it irsuo liability on them®* Such a
statement should be considered carefully, as iy orfers to the contractual
relationship between the manufacturer and the coasuWhether the lack of
contractual privity can be regarded as an advarftagbe manufacturer is still open
to discussion, where the debates on establishirdirext legal liability of the
manufacturer for his products is hot. A distributoould be held liable as a
representative commercial body of the manufactufet,is granted anéxclusive
right’ to sell the products of the manufacturer in thabgraphical areaccording to
the distributorship contract, since it embodiesaathorised reseller. Nevertheless, it
is very simple for the manufacturer to get aroundhsa law, only by not granting

the distributor an ‘exclusive right to sell’ withaspecific geographical area.

128 p T Muchlinski,Multinational Enterprises and the LagBlackwell, Oxford 1999) p.63
129 R BradgateCommercial Law3® edn Butterworths, London 2000) p.135
130 i

ibid
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In franchising, the manufacturers authorise othgsiresses for the marketing of
their product. Differing from a distribution schem#he manufacturer as the
franchisor transfers to the local business as thachisee ‘a complete business
format, including relevant intellectual propertghts and know-how, generally in
return for a capital contribution’ required to dditsh the outlet from the
franchise€>* According to this scheme, ‘the franchisor perntite franchisee to
exploit the franchisor's product under his traderknar trade name on standard
terms’*®? In fact, each franchisee is a separate businesmtiqy in a uniform
business format provided by the franchisor. Evdijtuthe parent company
(manufacturer) creates a worldwide retail chaithmappearance of a uniform brand
image. In order to provide and protect this globdéntity, the franchising
agreements create a relatively intense contrahi®@ifranchisor on the franchisee. As
reflecting the complete commercial identity of thanufacturer including the trade
mark, the franchisees could be held liable asd¢beesentatives of the manufacturers

in that local geographical area.

In some cases the manufacturer (licensor) maydeenlocal business (licensee) to
produce its products in that state. This licenselies the transfer of patented
technology and know-how to the local manufactundro will be bound to use the
technology in a manner that protects the licensoospetitive advantage in the
technology**® In a simple licence agreement that only involves transfer of

technology and know-how the licensee itself wouldl the manufacturer of the

products that he produced, but cannot be held nssiple with products produced by

131 Muchlinski (1999) (n 128) p.63
132 R GoodeCommercial Law(3“ edn Penguin Books, London 2004) p.162
133 Muchlinski (1999) (n 128) p.63
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the licensor manufacturer. Where the transfer amdsolves the trade marks of the
products subject to the license agreement, thanaatically binds the licensee to the

licensor manufacturer, which brings the liabilibgéether.

The establishment of a network of subsidiarieneifyn countries for the marketing
of manufacturers’ goods is another widespread camiaieapplication. Each
subsidiary is a separate local company with its ¢éegal personality. The structure
of the association between the parent company laadubsidiaries is determined
through their agreements. The subsidiary may aenasgent of the manufacturer,
but it is more common for the relationship betwéaem to be regulated as seller
and buyer for leaving the subsidiary to act onlyaaeller to the final customer¥.
As an established method of marketing a businessseas, manufacturers are
networking their marketing facilities through indgglent local companies, which
often do not even have any visible institutionalnmection with the parent
manufacturing companies else than being wholly ajonty owned or essentially
managed by those manufacturers. Nevertheless, utdwle inanity to regard the
manufacturer parent company and the local companywa entirely separate
businesses. As regards consumer claims, the sabseglshould be regarded as the
‘extensioh of the manufacturer company, if they are estalaids for the dominant
purpose of marketing the manufacturer's products,ifothey are exclusively

marketing the manufacturer’s products in practice.

This exclusivity may also involve a specific gequrzal area. Reasonableness
requires suctexclusivesubsidiaries to be liable as the local represeetatof the

manufacturing companies for the defects and quplibplems of the product they

134 Bradgate (2000) (n 129) p.136
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sell, regardless of the shares the parent compasyom the subsidiaries. The
multinational commercial involvements in global reaerequire the manufacturing
companies to possess an international legal pdigothat encompass all the
subsidiaries and other closely connected commebadies, which are deemed to
represent them in local markets. As a consequé&mieg the ‘extension’, subsidiary
needs to be regarded as the manufacturer withincthantry in terms of liability

from the quality defects in the product. The sulasidcan later settle with the main

manufacturer in their internal relationship.

In conclusion, to address the claims of the conssnas regards goods having
guality defects, the manufacturer accessible witha country of residence of the
consumer does not necessarily need to be the nwnf company itself. Some
other businessa®presentingor reflecting the manufacturer’'s commercial identity

may as well be held liable as the extensions ofriaaufacturer.

Some tests are required to be developed to idetitdycommercial identity of the
businesses marketing the manufacturer’'s produdterevthey have separate legal
personalities than that of the manufacturer’s.tiirshe trade mark basédest can
be applied for the type of commercial arrangemémds involve the manufacturing
of the product. Accordingly, a commercial entityégarded as the manufacturer, if
it manufactures the product and/or labels it whk trade mark. For example, if
Rolex Switzerland licensed UK Watches Ltd., a (higgtical) UK based company,
to manufacture watches and brand them after Raled,if Rolex does not have any
branch or any kind of representative in the UKnthiK watches Ltd. is considered

as Rolex UK for a UK consumer.
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Secondly, the éxclusively marketing the manufacturer's produst can be
employed for themarketing oriented commercial arrangemengs the business
enjoying this privilege embodies the commerciakba of the manufacturer in that
area. This is a test to be applied regardlesseohame and form of the commercial
arrangement. This test is puragntent-basedthus it prevents arrangements to be
named differently from that of their actual contenh order to avoid responsibility.
Again assume that Rolex does not have any repeasenin the UK. The fictive
company called UK Watches Ltd. is on the other hamgjaged in advertising and
marketing Rolex products, and moreover all of dsxmercial activities are involved
of this only. Even if there appears to be no orgéink between the two companies,
given the content of the activities of the UK WadsH.td., it acts as thmarketing
extensiorof the parent company in the UK. Therefore, it lddoe liable as Rolex in

the UK.

Thirdly, a test of legitimately considered to represent the manufastucan be
employed, in order to cover occasions, whiaeness requires the commercial
entity to be considered as manufacturer. To foltbes same example, assume that
only UK Watches Ltd. is advertising and marketingldX in the UK, however,
besides it appears to market another brand’'s watelsewell. When inspected
closely it is revealed that the marketing of Roleroducts is the predominant
commercial activity whereas the marketing of otk@nded watches is only a cover
and they are hardly ever marketed. In that casepay be concluded that UK
Watches Ltd. can be legitimately considered toasgnt the manufacturer, and is

liable as Rolex for the UK consumers.

According to the above given criteria it may bedaded that:
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- Any commercial entity, who can legitimately be cdesed to represent the
manufacturer, is liable as manufacturer with regaod appropriate

circumstances, including, but not restricted toftll®wing considerations:

a- whether the entity has labelled a product with ttegle mark of the

manufacturer;
b- whether the entity is exclusively marketing the ofasturer’s products.

It would be up to the courts to apply this test aletide whether a commercial
entity can legitimately be considered as manufactwithin that country for

liability purposes.

Comparing these tests, to those of the BradgateTavigg-Flessner’s, the ones
introduced by this thesis may have a wider appbtioatoutside the marketing
distribution chain, but may not provide as closexpnity to the consumers as the
local sellers of the ‘network’. The accessibilitgetefore could go either way,
depending very much on the availability of suchnatwork’ in the consumer’s

country of residence.

Last of all to mention, as stated in the Produetbllity Directive, the importer of
the product into the EU is considered as the matwfar for the purpose of the
Directive*® This could only be of help if the importer is loed in the consumer’s
country of residence. This Directive also determitteat where the manufacturer of
a product cannot be identified, each of the supplishall be treated as

manufacturers unless they notify the claimant coresy within a reasonable time,

135 product Liability Directive 85/374, Article 3 (2)

145



of the identity of the producer or the supplier beught the product frort®

Nevertheless, this author believes that, this istego too far for the purpose of
remedying quality defects. The rationale behing 8tringent rule that goes all the
way to deem all the sellers as manufacturers ifired, is purely based on the idea
to find an identifiable counterparty, to whom thensumers can direct their claims,
even if the real manufacturer cannot be determanextcessed. Acknowledging that
product liability is related to the safety of thensumers, which apparently prevails
economic concerns, the importance of the endeawoaccess to a counterparty to
direct claims becomes more crucial. Still it présean effective and established
example of how counterparties can be extendedda oha need, where otherwise

consumer claims are in danger of being non-respbtule
2.4.3 Tackling Political Acceptability

The arguments developed in this chapter have tcesextent been considered by
both the scholars, stakeholders and EU legislatwsioted earlier, various attempts
to establish direct manufacturer liability have mesborted, despite considerable

support for such a proposal.

It was also revealed by the Consumer Law Compendnatvarious Member States
already have direct producer liability exerciseswaver in varying form&®’ and
due to the gap it causes, it was recommended hleatdse could be considered

again*®

138 ibid, Article 3 (3)
137 Schulte-Nolke, Twigg-Flesner and Ebers (eds) (20086) p.695,
138 ibid, p.706, 707
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Although the reason for the disapproval of insiitgtmanufacturer liability requires
a thorough examination, the influence of powerfusibess lobby is undeniable. For
whatever reason the proposal is not progressesijithy possibly be evaded, if the
scope was limited to distance selling contractsross-border nature. This could
increase the chances of acceptability of such letges, while protecting domestic

laws from ‘legal irritants™*°

2.5 Conclusion

The consumers are exposed to a higher level ofwlsn purchasing online due to
the ease of ‘misrepresenting quality’ informatibff.An exclusive seller liability is
insufficient to assist consumers, when they areeiged by the sellers, who have a
suitable environment to avoid the consequencelsenf tesponsibilities. That is why
the current cross-border e-commerce in the EUWs Bind keeping thetatue quo

cannot help.

The opportunity of a consumer to be able to obtamremedy as regards a quality
defect in a product he purchased is influentiabinlding consumer confidence.
Measures that may provide practical solutions laeeefore crucial. In view of that,
manufacturer liability for goods with quality detechas been introduced in this

chapter, as the first part of tloensumer confidence enhancing packag this

139 G. Teubner, ‘Legal Irritants: Good Faith in Britisaw or How Unifying Law Ends Up in New
Divergencies’ (1998) 61 (Ihe Modern Law Reviet1-32

10E Jossa and G Palumbo, ‘Over-optimism and leniébility in the consumer credit market’ (April
2010) Oxford Economic Paper§2 (2) 374-394, 376. For more information on matapon of
consumer behaviour and influencing consumer dewsiee: JD Hanson and DA Kysar, ‘Taking
Behavioralism Seriously: Some Evidence of Markenigalation’ (1999)Harvard Law Revieywol.
112, 1420-1569
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way, the consumers could be provided an alternatuaterparty, to whom they can

direct their claims.

However, for this liability to be effective, it isrucial that the long arms of the
manufacturers, who enable the marketing of the gaodarious local markets, are
liable as the manufacturers. This only could featidilocalisation of the consumer

disputeand provideeasy accessibility

Manufacturer liability does not establish a lidiliout of the blue’; this already is a
natural responsibility for one to be accountabl@arirhis doings or wrongdoings.
What is more, the legal liability for the defeatsitis products is already there for the
manufacturer, although not directly to the consynimrt to the seller or the
wholesaler in most cases. The direct liabilitylod tmanufacturer to the consumer in
that sense only eliminates the seller and/or oirmediaries within the claims
chain in practice. This is of great significance tmnsumers, as it enables the
consumer to gain access to the manufacturer of gbeds in question as
counterparty for addressing his claims as regatuddity defects, especially where
he lacks the chance to access the seller. As Wdhtiaes, ‘passing-back liability

is likely to obscure effective consumer accessistige’

On the other hand, the EU law needs to provide eeradvanced legal framework
than the ones already exist in the Member Statesthler words, unless the EU law
does not supplement what is already in force inMleenber States, then it cannot

contribute to consumer confidence, and thereblid¢drternal Market. The Proposal

1415 Weatherill, ‘Consumer Guarantees’ (1994) La® Quarterly Revie845-549, 547
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Directive on Consumer Rights could have been tlench, but it seems like it is

more of a ‘missed opportunity’ by nott?

Manufacturer as an alternative counterparty toiforeeller carcomplement seller

liability in the EU. Taking into consideration the barritysaccess to justice, this
represents another route to accessing redresofsumers, who could potentially
be left with no means of redress against a foregller. Where the manufacturer or
its representative is located in the consumer’'snttguof habitual residence this
could localise an otherwise cross-border dispute.mhy, in consequence,

significantly improve consumer confidence in crbosseer e-commerce.

Institution of manufacturer liability constitutefet first and perhaps the most
influential part of the consumer confidence enhag@ackage. It aims t@duce the
disincentiveof consumers caused by difficulties in vindicatimghts and remedies.
This aim is further reinforced by the second congmrof the package, the credit

card company liability, which will be studied next.

142 Amato (2010) (13)
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Chapter Il

The Potential of Private Enforcement Il: Easy Accesto a

Counterparty through Financial Intermediary Liabili ty

3.1 Introduction

This chapter presents credit card issuers’ ligbdd connected lenders as the second
part of the consumer confidence enhancing pack@gedit cards are the most
preferred and the most used payment medium by coErsuin e-commerceln
addition to being a payment instrument, credit saatbo provide credit for the
consumers. This chapter examines credit card compas financial intermediaries
in online consumer transactions and explores thgesuin terms of connected
lender liability for goods that have quality defettfollowing the path of pre-

introduced éasy access to a counterparignd localising the consumer dispute

! According to ACNielsen Global Online Survey of 8Bhl Online Shopping Habits’, which was
conducted between April and May 2005 in 38 marketsdit cards are the moased payment
method globally (5%er cen}. Others can be listed as, bank transferg@B8cen}, cash on delivery
(13 per cen}, PayPal (1er cen}, debit card (1Jer cen}, money transfer (per cen} and postal
transfer (5per cen}. Again, credit cards are the maseferred payment mechanism globally (¢&r
cen). In Europe the use of credit cards for the payneéronline purchases is Gr cent and the
preference of credit cards as a payment mecharmismoniine purchases is 4fer cent This survey
can be found at:

http://www?2.acnielsen.com/press/documents/ACNielsamineShopping_GlobalSummary.pdfast

visited in January 2007) (This webpage is no longeailable. However, this document was
downloaded at that time and is currently availatileough the author. The same data is still

accessible in a summary format dtttp://id.nielsen.com/news/20051019.shtalst visited in

February 2010) The fact that credit cards are tlwstnpreferred method of payment in online
transactions among consumers globally can alsoebiéied by a 2008 research by Data Monitor.
Information on this survey of ‘Online Consumer Payits’ of 22 May 2008 can be found at:
http://www.datamonitor.com/store/Product/online_smmer_payments?productid=DMFS221ast
visited in March 2011)

2 What constitutes a quality defect has been pralyoexplored in Section 2.1 of this thesis.
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arguments. The aim of this chapter is to estaldisdgal liability system for credit
card companies as connected lenders. This systeatdwantentially create an
additional counterparty for consumers to direcirtblaims regarding faulty goods,
as well as presenting an opportunity to localisangross-border dispute, where the
credit card company is located in the consumeristiy of residence. This is of
particular significance in cross-border e-commetcansactions as it offers
additional ways of access to remedies, which agpeaara significant barrier to
consumer confidence in such transactions. Withenctirrent legal framework in the
EU access to remedies is equalised to access tedlher in cross-border e-
commerce transactions. Thus access to a foreidger selalways a challenge for

consumers.

Credit card company liability has the potentiaptovide the exact effect as that in
manufacturer liability. As a freestanding instituti it may offer an alternative
counterparty to the seller and may localise a ebosder dispute. In that sense it
may be seen as aubstitute to manufacturer liability. However, where the
manufacturer liability co-exists, credit card isseenbodies an extra alternative to
the seller and constitutes the third potential ¢exparty in addition to the
manufacturer. In that case supplementsnanufacturer liability and expands the
possibilities for the consumer. In either case itredrd issuer liability seeks to
promote consumer confidence by reducing the disiines that prevent easy access

to remedies.

Within this scope, firstly connected lender liatyilifor quality defects will be
introduced as a potential remedy for consumerse ldensideration will be given to

the nature of this liability, the broad scope oisthiability and the underlying
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rationales of CLL with reference to consumer protec function, signalling
function, insurance function, market regulatorydiion and consumer confidence

function.

Secondly, connected lender liability will be exapdrfor credit card issuers for the
purpose of enhancing consumer confidence in crosdeb e-commerce. In this
section, the four-party credit card structure dmel $tatus of overseas transactions
will be explored. The assessment will continue itk examination of the ambit of
CLL, which further investigates the subject witlierence to product liability, joint
and several liabilityv. subsidiarity liability, claims of additional cardllers,
monetary limits, and indemnity and chargeback apfibns as protective tools for
card issuers. The relevant discussions will be nvaitle repeated references to the
EU and the UK legislation. The analysis in thistsecwill be completed with the

discussion on the fairness of CLL on credit castiéss.

Next the uptrend of the B2C e-commerce in the UK b unveiled referring to
recent statistical figures in comparison with otiMdember States and the EU
average. Here, special emphasis will be given omswmer confidence related

subjects, and the possible impact of Section #B@fCCA will be discussed.

Lastly, the concluding remarks on the findingsha thapter will be given.

3.2 Connected Lender Liability for Quality Defects: A Potential Remedy for

Consumers?

In the case of connected lending there are thrparae relationships established;
the agreement between the creditor (often bank)thadseller, the sale contract

between the seller and the debtor (consumer), landredit agreement between the
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debtor and the creditor. Within this three-parthatienship, the agreement between
the credit company and the seller creates a cotiperand benefit union. The credit
required by the consumer to make his purchaseogiqed by the creditor who is
acting in collaboration with the seller. In thiseditor - debtor (consumer) - seller
triangle, although there are separate legal castran economical and functional
merger is established between the sale and cradlitacts. These types of consumer
credit agreements are classifiedsas generiscontractd and are often referred as

‘linked credit’.
3.2.1 The Nature of the Liability

The very nature of the CLL lies imultilateral arrangementsnade on the axis of

enabling the sale of a product or provision of evise. In its simplest form, three

parties come together with the joint will of condilng a transaction that involves
sale. The seller wants to sell his product; theebwyants to purchase the product
and the creditor wants to make a profit by finagcihe sale. In this arrangement,
the seller makes a profit by selling his producty @éhe creditor makes a profit by
supplying credit to the buyer. The buyer on theeothand, pays the price of the
product, plus a predetermined interest for usirgy ghpplied credit to finance the
transaction, and in return owns the product th&Hewants. All three parties are

equally connectetb the sale transaction.

Nonetheless, there is a dual distinction as taHaacteristics of the parties: two of

them are businesses, and one is a consumer. Tihermfare pursuing professional

® T Inal, Tuketici Kredileri ve Tuketici Kredisi Sozlesmel¢Beta, Istanbul, 2002) citing D
Guggenheimles contracts de la pratique bancaire sui§2e edition, revue et augmentee, Geneva,

1989, reimpression sans changement, 1993)
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concerns as making profits where the other onetisgpersonal. So the equation
does not occur as three equals, but rather twol®quarging their business
capabilities to make a profit from the third, thenrprofessional individual.
Therefore the supplier and the creditor engagejoird venture to make profit out
of the consumer. Cooperating in this business,stiplier and the creditor have
mutual liabilities. Mainly the creditor is liableithr paying the supplier the amount
he merits for the sale of his product. On the otteerd, the supplier brings the buyer
into their arrangement and enables the creditéintba debtor and make a profit. In
this way, the supplier secures his profit by sglls product to a buyer, who cannot
otherwise effort to purchase his product; and treslitor secures his profit, who
cannot otherwise come together with that particdabtor for that particular

transaction. In short the suppliers and the creslgecure customers for the other.

Theconnectionn this venture is quite close. By introducing aatérring each other
to the consumer, both businesses undertake a dévekponsibility for the other’s

actions. Thus, the connection (the link) is thersewf liability.

3.2.2 The Scope of the Liability

The significance of being identified as ‘connecleader’ lies in the liabilities that

this title brings. As explored in the previous ctespthe goods purchased by a
consumer should initially comply with the contraitte description and the quality
expectations. Any failure to satisfy those requieais renders the goods ‘defective’.
Such a defect gives rise to claims from consumargase of a linked credit, the

connected lender is liable with the seller to thesumer for defective goods.
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However, there are different approaches to conddetader liability on whether it
should be in the form of ‘joint and several liatyilior ‘subsidiarity liability’ (also
known as second-in-line liability). The Consumeedt Directive 2008 following
the same path as the 1987 Directimeopts subsidiarity liability system, where the
debtor consumer is required to pursue his remeditally against the supplier but
fails to obtain the satisfaction to which he isited, so that he can direct his claim
to the connected lender. On the contrary, the QuesCredit Act of 1974 of the
UK (hereinafter referred as the ‘CCA’) adopts joarntd several liability system,
where the connected lender is equally liable wi#h gupplier, and the consumer has
a right to address his claim to either one or bBthither discussions on this subject

will be made in the following sections of this ckexp
3.2.3 The Rationale behind the Connected Lenderhiidy

The primary purpose of connected lender liabilséyconsumer protectianThe
extension of liability to the connected lender daalthe consumer to obtain redress
from the lender as well as the seller. Creating aalditional counterparty is
particularly important where the seller cannot (egolvent) or does not (eg
fraudulent) satisfy the consumer claim. In addittorthis, since the consumers are
given the right not to repay their debt to the lend the seller does not fulfil his

obligations, this ‘reduces the loss that consursefter from misperceiving both the

* Council Directive (EC) 2008/48 on credit agreersefir consumers and repealing Council
Directive 87/102/EEC [2008] OJ L133/66

® Council Directive (EEC) 87/102 for the approxineatiof the laws, regulations and administrative
provisions of the Member States concerning consumegtit (the Consumer Credit Directive) [1987]
0J L42/48
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probability of product failure and the compensatibey can obtain through the

judicial system®

Connected lender liability can also function asgmnalling devicandicating product
quality and seller reliability. It is accepted th#te consumers have limited
information on the product quality and seller reiidy. Therefore, their judgements
present comparatively higher risk due to this latkhformation. However, creditors
are in a better position to access to more reliaiftgmation about product quality
and seller reliability. Ultimately, the creditorsilwmake their own commercial
judgements —based on their ‘private and unveri§dbhformation about sellers—
and choose who to work with. Where this businessisda® bears legal
consequences, it is assumed that they will act gatie and prudence on who to be a
guarantor for. This can help consumers on the coiude of their judgements on
product quality. As lossa and Palumbo puts it: ‘Twi#lingness of a finance
company to undertake product-failure responsibiitthe channel through which its
information can be credibly transmitted to conswsnier.].? This is particularly
important as it empowers the consumer via indirg@ormation on the reliability of

the product and the seller and increases consumnédence.

Another aspect of connected lender liability is ifisurance functionConnected

lender liability is, in effect, a form of insurance&hereby risk is transferred from

® E lossa and G Palumbo, ‘Lender Liability in the n€emer Credit Market' (2002) p.4 at:
http://bura.brunel.ac.uk/bitstream/2438/878/1/00xdi(last visited in February 2011)

" E lossa and G Palumbo, ‘Product Quality, Lendabllity, and Consumer Credit’ (2004) 56 (2)
Oxford Economic Paper831-343, 332

8 ibid. It is also mentioned that ‘the lender undkes joint responsibility only if it has a good rey

from the seller’. Similarly the consumer ‘purchaties product only if she observes a good signal and

can obtain credit from the connected lender undemaresponsibility regime’. ibid p.333
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consumers to creditorslt should be acknowledged that the deeper poakiete

creditors are both less vulnerable to the reabsatif any potential risks of product
failure, and present a more potent counterpartyaf@monsumer to obtain redress
from. It is no doubt that as any form of insurartbés function involves a cost. This
cost however, is surely factored into other riskd eeflected to the interest rates of

the consumer’s loan and possibly into businessgevith the seller°

Connected lender liability also has an importardrket regulatory functianThe
guarantorship of connected lenders for sellers #wed quality of their products
gradually pushes the bad sellers out of the magketjiding more opportunities for
those who are decent. Minimising the risks for bibida consumers and the lenders
would reflect into the prices, making them moresggeble. This eventually creates

a better and safer environment for all the actpesating within the marketplace.

The accumulation of all the functions given abois® aserve for a wider purpose:
improved consumer confidencégonsumer confidence would be enhanced by a more
comprehensive protection afforded to consumersyedisas more precise indicators
on product quality, combined with an insurance isager marketplace, where the
rate of bad sellers are lower. Consumers, who rsaleveed with these opportunities,

would most likely be more inclined to make purclsatan the ones, who are not.

® Office of Fair Trading (OFT), ‘Connected Lendearbility - A review by the Director General of
Fair Trading of section 75 of the Consumer Credit 2074’ (March 1994) p.5 (c)

10 As the then Director General of Fair Trading hawkasised in his Report in 1994, this insurance
given by Section 75 is not actually free of chatge.comments that: ‘It is also reasonable to assume
that the cost of the insurance given by sectionis/actored into prices charged by card-issuers for
their services.’ In this Report, it is claimed thaf the market was working well, removal or
reduction of section 75 liability on card-issuen®sld mean that the price of credit would fall, etb

marginally.” ibid, p.6 (d)
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3.3 The Case for Credit Cards: the Urge of E-commee

As pointed out by lossa and Palumbo, sellers haentives to ‘manipulate
consumers’ perceptions of product risk by misregméag the quality’ of their
product* The electronic marketplace is prune to more abmshis area merely
because of its availability for misrepresenting giteduct or the reliability of the
supplier just by twisting the information providefls has been dealt with earlier,
under the EU legal framework, the seller is lialoleclaims regarding faulty goods
according to the Consumer Guarantees Directive 3593 But the diagnosis
remains intact: In the B2C e-commerce, seller liigbionly is far from being
comprehensively protective and confidence infugorgthe consumers, particularly

where the transaction is of a cross-border nature.

At present, credit cards are the most widely usebpreferred method of payméht

in B2C e-commerce transactiotisyhich also is a means of crethtTherefore, an

1 E lossa and G Palumbo, ‘Over-optimism and lenigility in the consumer credit market’ (April
2010) Oxford Economic Paper§2 (2) 374-394, 376. For more information on maldpon of
consumer behaviour and influencing consumer dewsiee: JD Hanson and DA Kysar, ‘Taking
Behavioralism Seriously: Some Evidence of Markethalation’ (1999)Harvard Law ReviewVol.
112, 1420-1569

2 Directive 1999/44/EC [1999] OJ L171/12

13 The popularity of this medium is probably alserstiated by its technology-friendly employability
potential with reference to e-commerce.

14 ACNielsen Global Online Survey of ‘Global Onlinadpping Habits’ (2005) (n 1)

15 According to the BERR Annual Report of 2007 on Kiiaxy Over-indebtedness, credit card debt is
the most commonly held form of debt, with 2&r centof households holding at least one
outstanding credit card commitment. Following averdrafts with 16er centand loans with 1per
cent It was also stated that the average amount heldredit card debt is £3,220. These figures
regarding credit cards rise to a dramatiqpéb centand £11,270 for households spending more than
25 per centgross income on unsecured borrowing repaymenga il this category, credit cards are
the most common form of debt followed by hire pasdy/credit sale with 3per cent Department

for Business, Enterprise and Regulatory Reform (RERTackling Over-Indebtedness’ (Annual
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additional protection awarded through the use etlitrcards would be invaluable
for the consumers who buy on the Internet. In teeidy on Internet Commerce and

Contract Law, Brownsword and Howells has presetitexidea over a decade ago:

As most Internet transactions will (for some time|eatst) involve payment
by credit card, another way of promoting confidenaght be to focus on
granting consumers rights against the credit cantipanies; this in turn
might encourage the finance companies to supethiseconduct of their
suppliers; and this might complete a virtuous eiroly putting pressure on
suppliers to deal fairly with their customéfs.

Holding credit card issuers liable as connecteddes has its own challenges and
there are a number of issues that should be addrassidentifying credit card

issuers as connected lenders. The UK model hagssktt most of the challenges
and presents a fine model for this application.réfeze the Consumer Credit Act of
1974 of the UK will often be referred to when expig the subject, in comparison

with the EU legislation, where feasible.
3.3.1 The Four-Party Credit Card Structure: The M&j Challenge

As opposed to the tripartite seller-creditor-debtationship in regular connected
lending, there is generally a four-party relatidpsh credit card transactions, which
makes it rather complicated. While the credit damttler (the consumer/the debtor),
and the participant supplier (the business/theegelemains still, with the advance
of credit card networks, the creditor (lender) paftthe equation has often split into
two: the credit card issuer (a bank or anothemiona institution) and the merchant

acquirer. However, rarely, a bank or a financiatiition may act as a card issuer in

Report 2007), athttp://www.berr.gov.uk/files/file42700.pdfast visited in February 2010) p.32-33,
Table 4

8 R Brownsword and G Howells, ‘When surfers starshop: Internet commerce and contract law’
(1999) 19 (3) Legal Studies, 287-315, 305
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its relationship with the consumer, while it magalundertake the enrolment of
suppliers as participating businesses to a credd network. In this case the credit

card transaction remains as a regular three-paldyionship.

The four-party scheme presents a challenge foiitazact companies to be regarded
as connected lenders. The credit card scheme hgndieas a multinational nature.
The credit card companies such as Visa or MastdrGaerate worldwide and they
may be portrayed as the organiser of the wholenseh@and possibly as the fifth
party. Their targeted customers are theditworthy, money-spendingonsumers
from all over the world, as well as the supplielsowpreferably engage in large
turnover generating businesses located anywhetteeinvorld. They use banks and
other financial institutions as agents for spregdireir commercial activities to both
end users, namely consumers, and suppliers. Iptbcess, enrolment of consumers
and enrolment of suppliers are operated by diftecapartments. The former is
named as card issuer, where the latter is calledhart acquirer. To regard those
two parties independent from the other would beounfled, as they both work
for/with the same company to gain new customer®rdiore it is submitted that
those two agents should merely be regarded agatitfelepartments of the same
business, such as human resources and logisticartagmts in a company.
Following this logic, no business can deny liagiltlaiming that the liability

causing action was not taken by itself but by ohiésadepartments.

3.3.1.iThe Inter-Party Relationships

The clarification of relationships between the jearthelps to better establish the
structure legally. The first one to look at is tlkensumer-credit card issuer

relationship. The process starts with a consumplyaqg for a credit card to the
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credit card issueY. This application is evaluated by the receivinghypaand usually
the decision is made according to the results moaess labelled ‘credit scorintf.
Consequently, the credit card issuer either acdietsapplication and supplies the
consumer with a credit card, or rejects the apptioa However, not are all the
approvals subject to the same terms and conditibms.limit of the credit and the
interest rates vary depending on the risk assedsiRegardless of the differences,
once being given the credit card, the consumeliggbke to use this credit card

within that specific credit card network.

A similar relationship is established between thegahant acquirer and the supplier.
Here a business, which wants to accept credit casda payment device from
customers, applies to an authorised merchant aoqdor this service. This
application is considered and the terms and cawditare negotiated between the
parties. The charges or the rates incurred upoiicant businesses are generally
determined with reference to the turnover of theiesses as an indicator of their
transactional capabilit}. With this agreement, the merchant acquirer unklestao
provide the service that will enable the businesadcept the specified credit cards
as a payment form in return of the agreed upon dssiam and/or charges payable

by the participating business. This service by therchant acquirer involves

17 Sometimes offers from banks or similar financeiingons for issuing a credit card are sent to
consumers by name. Legally, those offers can oalglassified as an ‘invitation to offer’, and thus
can not be considered as the beginning of the psoce

'8 This is a mechanism developed to assess the wrethiiness of an individual. Making this
assessment, various personal information is takienaccount and valued as a ‘score’ to sum up to a
final score indicating the level of risk associateith one’s application. This system is designed to
predict a future course of conduct based on thepgeformances.

19 Generally the businesses with bigger turnovers ddfered better conditions by the merchant

acquirers compared to the smaller volume businesses

161



providing payment devicéSused for processing the cards as well as the netjui

technical support. In many cases, the service adfdry the merchant acquirer
facilitates the use of, not only credit cards isshg the merchant acquirer itself, but
also other compatible credit cards within the sar@vork. For instance, any Visa
credit card could be processed at a Visa terminghosised by Barclays as the
merchant acquirer. However, American Express teatsincan only process

American Express cards and vice versa, since Amreriexpress acts both as the

issuer and the acquirer with its credit and chaaye schemes.

The relationship between the card holder consumdrthe participating business
(the seller) is generally the sale contract cormtutbetween them. The use of a
credit card for payment corroborates that bothatesumer and the business are
part of the same scheme. The availability of theem#ies for processing credit card

payment indicates the existence of above mentianeehgements for this facility.

The last association appears between the credit smuer and the merchant
acquirer. Although they may be different instituisp they both belong to the same
network. Furthermore, they both operate to serneeptrpose of distributing the
credit card scheme to end users. Therefore thé&tiorship may be defined as

cooperation or even a division of labour within teame system. Those two

% These devices can be in various forms such ag-BbBale (POS) terminals, PC based software,
Internet applications and Interactive Voice Respditi¢R) applications.

% Charge cards are similar to credit cards in theseethat they are used for making payments
towards the holder’'s purchases with a credit alghglaon a very short term (usually 1 month).
Differing from credit cards the balance should bé&lpn full at the end of that term. Charge cards d
not have the option to provide revolving credieligredit cards. Therefore, as there is no loamethe
is no interest fees incurred on the card holdestebd, the card is made available for consumers in
return of an annual fee.
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institutions collaborate to promote credit cardgesas a payment mechanism in

B2C sale<?

3.3.2.iiThe Process

| Response
Consumer \
sae | > Seller
Issuing of a contract A |
credit card upon
a successful Credit card Payment gateway)
application application Transmitting
/ the response l
3 Payment
Credit
) Payment
card issuer gﬂcerccgft
ul
(bank or Transmitting q
another Transmitting the response
financial the response

institution) .
\\ Credlt Card / Transmitting

Transmitting [ network the request

the request

Payment

Seller’s
bank

Payment

Seller’s
bank
account

Fig.1 Processing of credit card paymentsuihorisation processsettlement and

funding process

22 |t should also be noted that there are some coadits, which are specifically designed for and
issued to businesses as the end users. The pwcmaste by those credit cards can therefore be

classified as B2B sales.
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Within this structure, the payment process in amertransaction works as follows.
The consumer enters his credit card detailsto the Internet application at the
seller's website. This application, which takescplan a secure environment, is a
service provided by the merchant acquirer. Therméiion, combined with the
transactional detaf$is transmitted via an Internet payment gatewaéofinancial
processor employed by the merchant acquirer. Guonfg that the card is of an
approved network, the central computer of that netveontacts the computer of the
card issuer to verify the capability of paynferity that particular card. Upon this
real-time verification, the approval message isidmitted back and the merchant
acquirer is authorised to complete the transact#dterwards, the credit card issuer
makes the relevant payment to the merchant acquadhe credit card network and

the merchant acquirer pays it to the seller.

The technical difference of this process from faméace transactions is the
payment device used to process the paymentjnieenet applicationfor online
payments, and thROS terminalsr similar wireless devices that requires the @ctu
card to be present to process the payment forsteaktransactions. As the former
process merely requires the information on the ,dduel payment can be processed

with the card details without the catl.

% Such as card type, card number and expiration date

24 Such as the value of the transaction and infoonaiin the purchased goods.

% This verification involves the validity of the csumer’s account as well as the confirmation of the
transactional value to be within the remaining rkahit.

% That's where the security concerns raise for tbesumers. The card information can be
intercepted while being transmitted during the pescas it takes place on the Internet contrary to a
closed network. What is worse, one can realise whertard is physically lost, but cannot possibly
understand that the information is stolen until samauthorised purchases are made on the card and

finally appear on the statement.
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As the credit card issuer authorises the trangactiadebtor-creditor relationship is
established between the consumer and the cardr.issu¢his moment the credit
card, by design, becomes méans of creditbesides being ameans of payment
Then, on pre-determined intervals —mostly monthltke credit card issuer sends
statements to the card holder, showing the oweduatfor the period, with a due
date specified for payment. An interest-free pergodranted to the consumer up to
this specified datggrovided thatthe payment is made in full before that date. This
generally called as ‘grace period'. It is importemunderline that, even if no interest
is charged in this period, this situationcisnditionaland more importantly it is a
‘granted time by the credit card issuer, and thereforgoés not affect its nature as

a credit.

Although credit cards are dual-purpose devicesyay be argued that their primary
function is ‘credit’. This is basically due to tlfect that, every payment by a credit
card entails credit to be used, where not areratlits with the use of a credit card
occur by payment. Most credit cards also enable ta@d holders to get credit in
form of cash obtainable from Automated Teller Mags (ATM), up to a pre-
arranged limit. For the reasons given above, iticcdegitimately be argued that
credit cards are primarily devices of credit, andfact, the most common credit
device for today’s consumers, which also is a sta¢ement as regards e-commerce

transactions.
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3.3.1.iii Approaches of the EU and the UK Legislation

Connected lending was first regulated by the ComsuBredit Directive of 1987
within the EU?’ This piece of legislation did not provide a defimi for connected
lending, but rather laid down conditions and immbdiability upon the creditor
provided that all the conditions were satisfféd:he developments in the consumer
credit market since then, and the associated prabtmmpelled changes in the area.
Seeing the insufficiency of the current legislatitime Commission has repeatedly
reviewed the operation of the Consumer Credit Divecof 1987 since 1995 and
concluding that the Directive should be reviseduésl a discussion paper and held
hearings in 2001° After a long negotiation process the new Directiveconsumer
credit was adopted in May 208BArticle 3 (n) of the 2008 Directive defines ‘linte

credit agreement’ as:

(i) the agreement in question serves exclusivelffance an agreement for

the supply of specific goods or the provision apecific service, and

%" Directive 87/102/EEC [1987] OJ L42/48

“ibid, Article 11

% gee: Commission Report of COM (95) 117 final; Cdssion Report of COM (96) 79 final;
Commission Report of COM (97) 465 final. The GreRaper on ‘Financial Services: meeting
consumers’ expectations’ of May 1996, focused ostagice selling of financial services and
promoting cross-border transactions by providindfigent consumer protection measures for
improving the Single Market. This document was in@oat in the sense that it stimulated a debate
and invited comments on whether the introductiome# technologies and marketing techniques in
the financial services area require additional oomer protection measures to be introduced. The
Communication from the Commission on ‘Financial B@s: enhancing consumer confidence’,
which was a follow-up to the Green Paper, iderditlee areas that require attention and prepared an
action plan. Commission (EC), ‘Financial Servicegnhancing consumer confidence’
(Communication) COM (97) 309 final, 26 June 1997

%0 European Commission, Health and Consumer Proteddivectorate—General, Directorate B -
Consumer Affairs, B5 Financial Services (summarguhoent) (2001)

31 Directive 2008/48/EC [2008] OJ L133/66
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(i) those two agreements form, from an objectiveinp of view, a
commercial unit; a commercial unit shall be deemedexist where the
supplier or the service provider himself finandes tredit for the consumer
or, if it is financed by a third party, where theditor uses the services of the
supplier or service provider in connection with tbhenclusion or the
preparation of the credit agreement or, where {heciic goods or the
provision of a specific service are explicitly sijied in the credit

agreement?

This is an improvement as the 1987 Directive did pmvide a definition for
connected lending. Some important novelties areditoby this definition. First of
all, the ‘pre-existing agreement’ requirement o 987 Directivé&’ has now been
removed. This was arguably the most important éafar credit card issuers to be
regarded as connected lenders as it is difficultptove the existence of an
‘agreement’ between the business and the creditisauer in a four-party structure.
The creditor is regarded as the credit card issukere agreement is between the

business and the merchant acquirer.

Second, a new notion ofdmmercial unithas been introduced. It is striking to see
that this notion has been given flexibility forenpretation by including thérom an
objective point of vielWphrase. This flexibility may help the legislatibom maintain a
longer lifespan before the rapidly changing creatirket. Unlike the 1987 Directive,

commercial unit includes the situations where thedit is made available by the

% ibid, Article 3 (n)
3 According to the Article 11 of the 1987 Directitee creditor and the supplier should have a pre-
existent agreement regarding an exclusive righhtgthto the former for financing the purchased

products.
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supplier himself. The definition of situations givas commercial unit enable the
credit card agreements to be regarded within linkedlit agreements. The credit
card issuers, being a third party, use the terminalthe payment gateways of the
suppliers to conclude the credit agreement. Morealkethe information regarding
a sale transaction, among which the details ofgbeds that are subject to sale
transaction are transmitted to the card issueafhorisation. As the authorisation
is given, the credit is approved for the sale afsthspecific goods. Here emphasis
should be given to the fact that all the creditdctnansactions arendividually
authorisedby the card issuer. In factach transaction is an individual crediting
facility with its own specific details. Therefore, creditccagreements may well be
accepted as linked credit agreements, and thetaadi companies as connected

(linked) lenders within the design of the 2008 Diree.

Notwithstanding the absence of a clear acknowle@gerof credit cards as a form
of linked credit, the 2008 Directive categoricaftyakes an improvement towards
that. Nevertheless, the rest lies with the intégtien of the executers and the courts
involved. The new ‘linked creditor’ concept willka its final form depending on
how it will be exercised under the framework of tleav Consumer Credit Directive.

As a matter of fact, this is already left to thereer States to decid@.

The UK law represents a more consumer-friendly gesave on the issue with its
regulations under the Consumer Credit Act of 19Fdrdinafter referred as the
‘CCA"). This Act was prepared upon a committee memm consumer credit, under

the chairmanship of Lord Crowther (hereinafter mefe as the ‘Crowther Report}.

3 Article 15 of the 2008 Directive, which is dediedtto linked credit agreements states that Member
States shall determine to what extent and undet edraitions those remedies shall be exercisable.
% Report of the Committee Chaired by Lord Crowtt@nnsumer Credit’ (Cmnd 4596, March 1971)
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This report defines ‘connected lender’ as one, vgliwsuant to aegular business
relationshipwith one or more sellers, makes a loan which edus buy goods or

services from one such sellé?.

Section 75 of the CCA is dedicated to ‘connectautiée liability’. This section
provides that the credit grantor is jointly andesaly liable with the supplier to the
consumer for any breach of contract or misrepresent, provided that some
conditions are fulfilled; one of which is that theedit to be advanced undefpae-

existing business arrangemebgtween the creditor and the suppfier.

Section 75 also applies to credit card paymentdpsg as they comply with the

specified requirement8. The flexibility of the CCA may also be observediis

% ibid, Vol.1 [6.2.22] p.242 (emphasis added)

37 Section 75 applies to what is called a ‘debtoritoe-supplier’ agreement. The debtor-creditor-
supplier agreement falling within Section 12 (bde&fined in Section 12nter alia, as ‘a restricted
use credit agreement which falls within s.11 (1)) dbhd is made by the creditor under pre-existing
arrangements, or in contemplation of future arramggs, between himself and the supplier, or[...]’
Section 12 (b) of the CCA 1974.

% Section 75 reads as follows:

Liability of creditor for breaches by supplier

(1) If the debtor under a debtor-creditor-suppéigreement falling within section 12 (b) or (c) hias,
relation to a transaction financed by the agreememy claim against the supplier in respect of a
misrepresentation or breach of contract, he slaiéla like claim against the creditor, who, with th
supplier, shall accordingly be jointly and severdithble to the debtor.

(2) Subject to any agreement between them, thatoreshall be entitled to be indemnified by the
supplier for loss suffered by the creditor in dgiigy his liability under subsection (1), including
costs reasonably incurred by him in defending pedoes instituted by the debtor.
(3) Subsection (1) does not apply to a claim--

(a) under a non-commercial agreement, or

(b) so far as the claim relates to any single iterwhich the supplier has attached a cash price not
exceeding [£100] or more than [£30,000].

(4) This section applies notwithstanding that tebtdr, in entering into the transaction, exceetied t

credit limit or otherwise contravened any termtaf agreement.
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wording with reference tocbnnection definition. The CCA requires th@re-
existent business relationship be at a level ofarrangemerit®® where the 1987
Directive sought for anagreement*® This diversification in wording has important
consequences, as connection at the level of ‘aerapgt’ enables credit card issuers
to be considered within ‘connected lender’ desimipt' Comparing those two
criteria, the then Director General of Fair Tradorge commented that ‘the concept
of pre-existing and contemplatedarfangements” is preferable because of its
inherent flexibility, and because it takes into @eat the way the market works.
To seek a formal agreement between the creditorttexcupplier, would exclude
credit card companies from the ‘connected lendefinition and the liabilities that
this title brings, as was the case in the 1987 diire. Therefore, the way the
Section 75 is designed is more realistic and ie hmth the realities of today’s

consumer credit market.

Section 187(1) defines ‘arrangements’ as: ‘consugredit agreement shall be

treated as entered into under pre-existing arrapgémbetween a creditor and a

(5) In an action brought against the creditor urgldysection (1) he shall be entitled, in accordance
with rules of court, to have the supplier made /ypi@ the proceedings.

39 Section 12 (b) and (c) of the CCA 1974.

0 Article 11 of the 1987 Directive. As mentionedsthiequirement is now removed by the 2008
Directive.

41 This view is disputed by some academic commergaEor instance see: C Bisping, ‘The Case
Against Joint Lender Liability’ (paper presentedtl¢ Financial Regulation & Commercial Law
Lunch Time Seminars, University of Leicester, Sdhob Law, February 2010) (This paper is
unpublished, yet currently available through théhar); P Giddins, ‘Credit Card Issuer Liability for
Products Bought with a Card’ (2006) 21 (5) JIBFL92Z1 3; C Hare, ‘Credit Cards and Connected
Lender Liability’ [2008] 3Lloyds Maritime and Commercial Law QuarteB83-352.

“2 OFT (March 1994) (n 9) p.7 (d) (emphasis added} Statement is based on the judgemerén
British Basic Slag Ltd's Applicatignwhere it was construed that the term ‘arrangesieist
substantially wider than the term ‘agreements’6{3]91 WLR 727
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supplier if it is entered into in accordance wibh,in furtherance of, arrangements
previously made between persons mentioned in stibse@) (a), (b) and (c)'.
According to subsection 4, the persons referretl8n(1) are, the creditor and the
supplier; or the associates of either or both. Ci@éntify ‘associates’ based on
‘control’ criterion. A body corporate is an assaeiaf another if it is controlled by
the same person or persdighis seems to refer to the companies that aregbart

the same group or companies controlled by the smrson(s).

As claimed by Bisping, merchant acquirer and tleglitrcard issuer may completely
be ‘unrelated without a joint controllel*.However, ‘control’ criterion should not be
applied with reference to voting rights in this text. Control that is exercised via
commercial impositions and constraints within thedd card networks should be
deemed sufficient to identify network participaatsassociates within the context of
the CCA. The merchant acquirer and the card issli@perate in accordance with
the same or similar instructions and/or terms efrtetwork they contracted with. As
is often referred to, there is a ‘scheme’ or awwek’ that the card issuer and the
merchant acquirer participate to. This alone revdhe ‘connection’, and thus
confirms the ‘arrangement’ between the creditor #ral supplier, considering the

merchant acquirer as the associate of the creditor.

In the preparation of the CCA, the Crowther Repaghlighted the main rationales

underlying CLL as:

[...] Where [...] the price is advanced by the sellettee connected lender
the sale and loan aspects of the transaction areelgl entwined. The

3 Section 184(3). Being a controller is also deteediby virtue of voting rights according to Section
189(1) (a) and (b).
4 Bisping (February 2010) (n 41)
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connected lender and the seller, where not the gmerson, are in effect
engaged in a joint venture to their, mutual advgetand their respective
roles cannot be treated in isolatitn.

Bisping comments negatively on the issue and asdbidt a close business
relationship as envisaged by the Crowther Committees not exist in modern
commercial practice. He states that this is dudédack of an ‘agreement’ between
the supplier and the card issuer, and emphasiae4liby are only linked by virtue

of both belonging to a card scherfi&’.

It is true that the consumer credit market has gedrdramatically since then. In
1971, there was only one type of credit card ab&lgBarclaycard), now there are
around 1300 and; the amount of money owed to coedds raised from £32m, in
1971 to £49bn as of 2083and £54bn as of July 2009 with around 63 milioedit
cards in circulation in the UR The author of this thesis believes that these gémn
that occurred within the last four decades didinwalidate the views submitted in
the Crowther Report. This is basically because @nhealysis given there was
constructed on a loan-type-free argument, onlyngakine co-operative aspect of the

business-wise connections between the creditotrendupplier into account.

As noted by Bisping, ‘Today the structure of crechird transactions involves a

much looser relationship between the issuing bark the supplier’ compared to

> Crowther Report (n 35) Vol.1 [6.2.24] p.243

“ Bisping (February 2010) (n 41)

*" Department of Trade and Industry (DTI), ‘Fair, &leand Competitive - The Consumer Credit
Market in the 21 Century’ (White Paper) (December 2003) p.15 at:
http://www.dti.gov.uk/files/file23663.pdflast visited in December 2009)

8 Department for Business Innovation and Skills (BIReview of the Regulation of Credit and
Store Cards - Economic Impact Assessment’ (Cortsuifa (October 2009) para.7, p.5 at:

http://www.bis.gov.uk/assets/biscore/corporate/fidceedit-card-consultation-impact. pdf
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other forms of joint lending situatiol%. However, the connection is easily
observable within a credit card company and a seppince taking a wide-angled
perspective to evaluate the case withimetwork structure To determine the
connection, as regards the lender liability in gredrds, it is submitted that the
creditor party should be taken as the credit ndtwsuch as Visa or MasterCard.
Both the credit card issuer and the merchant aegaie authorised agefft®f this
main network. Therefore, even in a four-party systthe creditor is not actually an
independent credit card issuer, who does not hayeeationship with the supplier,
but a member of the contracted network. The ‘conoecmay be more observable
in some cases. For instance, particular brandpadicular products or particular
suppliers arrange joint offers with particular cassuers such as discounts,
additional card points, gifts, longer interest fpagiods, or instalments, in return of
the purchases to be paid by that promoted credit Guch practices point out more

intimate co-operations that exist on credit caict@e

Still, the four-party credit card transactions héwmeg been disclaimed to be within
the ambit of CLL imposed by Section 75 of the CCAthe credit card companies.
Most of them agreed to honour such claims volulytaniithout accepting that they

act so as a matter of law. Those attempts by thditccard companies were ended
by the House of Lords, and the situation is nowficmed on the acceptance of four-

party credit card transactions to be consideretimthe scope of Section 75.

“9 Bisping (February 2010) (n 41)

0 This term is not used as in the context of comimktaw, but rather to suggest a commercial
dealing, where one party agrees to be subjecetottier’s control.

*LOFT v Lloyds TSB Bank PJ2007] UKHL 48

173



3.3.2 The Case for Overseas Transactions: The ORRction

The protection sought by credit card issuers’ ligbas connected lenders brings
along the issue on the applicability of the ruleoteerseas purchases. The use of
credit cards in e-commerce is not limited to domeestansactions, nor is this
desirable. The wider the reach of credit cards, tiwe preferable they are for
consumers and the more profitable they are foreissuHowever, it is not that

straightforward when it comes to liability.

The Office of Fair Trading (the OFT), with its cteasiews, has kept alive the
controversy on this subject for quite some timgaublished a review on Connected
Lender Liability in 1994, where it was argued thitere are pre-existing
arrangements between the credit card issuer, théhader and the overseas
supplier ‘in exactly the same way for domestic $&tions’ and more importantly
that ‘the credit agreement between card-issuercandholder is governed by the
Act’.>? The review also draws attention to the fact theddssuers consistently
promote the ease of worldwide employability of theards and even strongly
encourage the consumers to use their cards far dheiseas purchas&sDeriving

benefit from overseas purchases, liability canretbnied on the basis of lack of
pre-existing arrangements with the overseas supplés the credit card networks

are international networkswith general rules’

Seeking declarations that four-party and overseasactions made by credit cards

should be regarded within the scope of Sectionlj5tile OFT applied to the High

*2 OFT (March 1994) (n 9) p.27
*ibid
**ibid (emphasis added)
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Court in 2003° The defendants were sued as representatives dfkaltredit

institutions, who lawfully carry on consumer crelglitsiness.

Glouster J of the High Court held that (a) fourtpasredit card transactions fell
within the ambit of the ‘connected lender liabllityposed by Section 75 (1) of the
Act; and (b) foreign credit card transactions feitside i?® Both the OFT and the
defendants appealed against this High Court decesnal the Court of Appeal, while
dismissing the defendants' appeal against the mdgéng under (a), upheld the

OFT's appeal against the High Court ruling undgr{b

Lloyds and Tesco appealed to the House of Lords. Hbuse of Lords refused the
defendants permission to appeal against the rulivier (a), and only reviewed the
appeal against the ruling under (b). The question appeal was whether a
‘transaction’ within the meaning of the Act incldde transaction which took place
and was performed abroad and was governed by @ifolev. The House of Lords
upheld the decision of the Court of Appeal on tHe Gctober 2007. In this
judgment, the appellants argued that the legisiafibe CCA) was not intended to
have extra-territorial effect. Considering this j@ah Lord Hoffmann held the

following:

[...] But extra-territorial effect means seeking &gulate the conduct or affect
the liabilities of people over whom the United Kdmgn has no jurisdiction. In
this case, the Office of Fair Trading accepts Heation 75(1) applies only to
agreements with a creditor carrying on busineshénUnited Kingdom. The
effect of the section is equivalent to the statpiamplication of a term in the
contract between a United Kingdom creditor and dlebtor by which the
former accepts joint and several liability with thapplier. If the supplier is a
foreigner, the Act does not purport to regulatedoisduct or impose liabilities

% Office of Fair Trading v Lloyds TSB Bank [ji2004] EWHC 2600 (Comm)
* OFTv Lloyds TSB Bank PIR005] 1 All ER 843
*"OFT v Lloyds TSB Bank PJ2006] EWCA Civ 268
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upon him. It is only the United Kingdom creditor s affected. To construe
it as applying to such cases does not thereforélictowith the presumption
against extra-territoriality?

It was also held that Section 75 (2) and 75 (5sdus apply to foreign suppliers, as
otherwise would mean to impose a statutory ligbiiit foreigners. Lord Hoffmann

stated that: ‘Of course the creditor, in his agreenhwith the supplier (if there is
one) may have expressly contracted for a rightndemnity or he may have one
under the foreign law. But he cannot invoke theustety remedy under section 75

()%

The appellants also argued that the applicatiddeation 75 (1) should be restricted
to cases which the right of indemnity under Secfidn(2) can be invoked. It was
held by the House of Lords that there is no indecapointing this direction in the

Act. Hence, Lord Hoffmann commented that:

Section 75(1) is consumer protection legislatiom fbe benefit of the

customers of United Kingdom creditors. It cannotelxeluded by agreement
between debtor and creditor. Section 75(2) is aweprovision to regulate
relations between creditor and supplier. It applegy in the absence of
contrary agreement and can be supplemented bertims ©f the contract or (if
foreign) the governing law. If card issuers chotwsauthorise the use of their
cards by foreign suppliers or join four-party sclesnunder which their cards
may be so used, they can be expected either to thakeown arrangements
about indemnity against liability under section I)5(r accept that the
commercial advantages of allowing foreign use oighe the absence of a
right of indemnity®°

Lord Hoffmann also concluded that Section 75 (2)ars ‘inadequate basis for
implying a limitation in the scope of Section 75.( As accurately construed,

Section 75 (1) is a mandatory provision which cdanp@® waived by a contrary

* OFT v Lloyds TSB Bank PJ2007] UKHL 48, 4
*ibid, p.6
ibid, p.7
®tibid, p.8
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agreement, whereas Section 75 (2) is a complenyentks that can only be applied
in the absence of a contrary arrangement. Therefmi@nclude that the application
of the former could only be dependent upon theiegipility of the latter does not

appear to have a sound basis.
As Harvey puts it in his comments regarding thdgjment:

Key to this decision is the fact that it was a pipte theme of the Crowther
Report that creditors would have a strong contedctand commercial

influence over their suppliers and that, where ntesould not be had to such
suppliers, losses were better borne by creditor® would spread them over
the public at large, than by debt&fs.

This judgement, analysing and exposing the unomglyacts put an end to the
debate in favour of consumers. This is a revol@rgndecision for consumer
protection with its potential to reflect well onoss-border e-commerce. The EU

surely has lessons to take from the UK practice.
3.3.3 The Ambit of Liability: The Reach of Proteoti
3.3.3.iThe Case for Product Liability

Another controversial point is the question of pretliability. Could a credit card
company be held liable with the damages caused bgfective product? As the
legal documents regarding CLL refers to the séll@ability from the product that
he sold, one should seek the answer in the seliabdity on this particular issue. In
this regard, initially the EU and the UK legal dawents will be analysed to find an

answer to this question.

2 M Harvey, ‘Consumer Credit Agreements: Credit GasdTerritorial Application’ [2008] Journal
of Personal Injury LawC1-4, C2
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The Consumer Credit Directive of 2008 restricts tases where the connected
lender can be held liable as: ‘where the goods serdices covered by a linked
credit agreement are not supplied, or are suppbiely in part, or are not in
conformity with the contract for the supply theretie consumer shall have the
right to pursue remedies against the creditor.f>.The wording of this article is
clearly designed to cover non-performance, papaformance and quality defects.
It is difficult to find any evidence regarding liity of connected creditors for

product liability related damagé$.

On the other hand, Section 75 of the Consumer Chatli1974 states that: ‘[...] any
claim against the supplier in respect of a misregméation or breach of contract, he
shall have a like claim against the creditor, whith the supplier, shall accordingly
be jointly and severally liable to the debtor.” Eehe liability of connected lenders
is restricted to ‘misrepresentation’ and ‘breachcohtract’ situations. In effect,
these situations given by the Act do not differatatifrom those of the Directive’s,

as regards their position about damages causedfbgtive products.

Here particular attention should be given @orfformity with the contrdacand
‘breach of contractrequirements. In common law, a sale contract layure
incorporates an implied warranty to the effect thiaé goods involved are

merchantabl® or of a satisfactory qualifff. This suggests the goods not to be

83 Consumer Credit Directive 2008/48, Article 15 (2)

% According to Article 9 of the Product Liability Eictive, ‘damage’ means: - damage caused by
death or by personal injuries; - damage to an @éproperty intended for private use or consumption
other than the defective product, with a lower shidd of €500. Council Directive (EEC) 85/374 on
the approximation of laws, regulations and admiatste provisions of the Member States
concerning liability for defective products [1985] L210/29

% See: Article 2 of the Uniform Commercial Code loé 1US, and Article 66(2) of the Trade Practices
Act 1974 of Australia
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defective in any way. Still, it does not necesgarikean that the credit card company
should be liable with damages. Therefore the Priodiability Directive needs to be

examined to find an answer.

The Product Liability Directive of 1985 mainly hasldhe manufacturer liable for the

damages for the purpose of the DirecfiArticle 3 (3) states that:

Where the producer of a product cannot be idedtifesach supplier of the
product shall be treated as its producer unlesmfbems the injured person,
within a reasonable time, of the identity of thegcer or of the person who
supplied him with the product. The same shall apptythe case of an
imported product, if this product does not indictite identity of the importer
referred to in Paragraph 2, even if the name optbeucer is indicated.

In exceptional cases, where the above mentioneditoams materialise, the seller of
a product can be held liable for damages caused dgfect in the product that he
sold. The question now is, under those conditions)d the credit card companies
as connected lenders also be held liable for dasnegesed by a defective product

that they financed for?

As clarified above, defective products in termstaf Product Liability Directiv®®
are also considered not to be in conformity witle #ale contract; hence, they
certainly represent a breach of the sale contRcyvided that the conditions for

seller’'s liability for damages in Article 3 (3) dhe Product Liability Directive

% sale of Goods Act 1979 of the UK, Section 14(2)est that “where the seller sells goods in the
course of a business, there is an implied term tiatgoods supplied under the contract are of
satisfactory quality.”

®7ibid, Article 1

% Article 6 (1) of the Product Liability Directiverpvides that:

A product is defective when it does not provide shéty which a person is entitled to expect, tgkin
all circumstances into account, including:

the presentation of the product;

the use to which it could reasonably be expectatittte product would be put;

the time when the product was put into circulation.
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appear, according to the Article 15 (2) of the GQoner Credit Directive, the
consumer shall have the right to pursue remediesnsigthe creditor. Also as
provided in the CCA Section 75, breach of contraety give rise tolike claim
against the creditor. In this instance, if ‘claiagainst the seller incorporates the

liability for the damages, the same should apphtlie creditor as connected lender.

Therefore it is concluded that in line with the yasions of the Product Liability

Directive of 1985, where the supplier of a prodisctiable for damages as the
producer then the connected lender (the credit isgteer) who financed the sale of
the goods in question, should accordingly be jgirhd severally liable to the

consumer.

This conclusion basically indicates that the crechrd companies inherit the
inherited liabilities of the sellers. Although thisay seem a bit overreached, this
conclusion is perfectly in line with the existingghl texts. Moreover, it should be
borne in mind that this is a very exceptional casethe probability of two unusual
situations overlapping is pretty low. That is whywiould not be destructive and
more unfair for this burden to be put on the sherddf the credit card companies

rather than the consumers, who would otherwisetevith virtually no remedies.

3.3.3.iiThe Form of Liability

A further issue that needs elucidation is the debatwhether the CLL should be in
the form of ‘joint and several liability’ or ‘suldiarity liability’ (also known as

second-in-line liability). As previously explore@€onsumer Credit Directive 2008
(following the same path as the 1987 Directive)psldubsidiarity liability system,

where the debtor consumer is required to pursueemsedies initially against the

180



supplier but fails to obtain the satisfaction toiethhe is entitled, so that he can
direct his claim to the connected lender. On thetremy, the CCA of 1974 adopts
joint and several liability system, where the cartad lender is equally liable with

the supplier, and the consumer has a right to addrs claim to either one or both.

During the consultation process for the preparatba new Directive, one of the
main subjects discussed was whether to amend tistingxliability scheme to
‘pur€ joint and several liability® Yet, those discussions revealing the inefficiency

of the subsidiarity system were not translated ihto2008 Directive.

Article 15 of the 2008 Directive requires consumtrsgo through a number of
procedures against the supplier, before provingawee unsatisfactory results, and
consequently becoming eligible to invoke CLL. Altigh it is not clear how far a
consumer is required to go for being approved taugsatisfactory results against a
supplier, it possibly includes taking the caseh® tourt. Taking previous findings
into account as regards the lack of incentive ofscmners to go to courts for goods
with quality defects, in practice it means that @lel can almost have no positive
effect on consumer confidence, should structuresivitay. Especially it proves to
provide no added value on consumer confidenceasseborder e-commerce, where

it is not encouraging at all to expect a consunoesue the foreign seller before

% The liability rule set out in Art. 11 of the 198Xrective, although not named as ‘joint and several
liability’ in the Directive itself, was identifieds a form of joint and several liability (only wighpre-
condition that the consumer needs to seek remédiesthe supplier before pursuing remedies from
the creditor) by the Commission, where the truatj@ind several liability scheme was referred as
‘pure’ joint and several liability. See: Europeamwnmission (2001) (n 30) p.2, 16 It was later
admitted by the Commission that it was rather dsgliarity liability’ down to its wording. See:
Commission (EC), ‘Proposal for a Directive on tharrhonisation of the laws, regulations and
administrative provisions of the Member States eominig credit for consumers’ COM (2002) 443
final, 11 September 2002 (The Proposal for a Comsu@redit Directive) p.22 athttp://eur-
lex.europa.eu/LexUriServ/site/en/com/2002/com20@23@n01.pdflast visited in February 2010)
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addressing his claim to the connected lender. Sudesign not only discourage
consumers, but also encourage fraudulent sellendicplarly those who operate
online, as it almost prevents consumers to gdidstage where they can bring their
disputes to the creditors, who may have the powexercise commercial sanctions
on such sellers. As Howells denotes: ‘In a globatkatplace, the prior condition of
exhaustion of remedies against a supplier rathézatke the object of consumer

protection via financial intermediarie®’

Consequently, the inefficiency remains intact i 8008 Directive. This is partly

because of the fact that there is a considerabtaiatrof uncertainty as to the level
of actions the consumer is required to take bef@recan seek remedies from the
connected lender, and partly due to its inconststevith its purpose as supposedly

being of a nature of an assurance inflicting prioteqorovision.

For CLL to reach its potential it should be desdj@s ‘joint and several liability’.
As referred in section 3.2.3, the rationales behhed CLL, the most important of
which is consumer protection, can only transpire fafil their purposes if joint and
several liability is employed. It is also crucial the cumulative effect manifest itself
in consumer confidence. Therefore, for the purpmshis thesis, it is essential that
CLL for credit card issuers to be designed in tenf of joint and several liability
for credit card companies to be able to embody dditianal counterparty for
consumers to direct their claim to and thus to bke @& localise a cross-border

purchase where the creditor is located in the coes's country of residence.

0 Brownsword and Howells (1999) (n 16) p.306
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3.3.3.iii The Case for Additional Cardholders

Another point to mention is the situation of theli@idnal cardholders, in relation to
CLL. Many credit card companies issue additionatisaon a single account to be
used by the persons authorised by the account molde additional cards are
issued only by an agreement between the principtdholder and the card issuer.
According to this agreement the principle cardholdecepts liability for all the

expenditures made by the additional card user addrntakes to pay them back.

The OFT, quite rightfully affirm that the additidn@ard users act as the agent of the
principle cardholder and that any claim under ®&ci5 as regards to a purchase
made by the additional card user should be madédyprinciple cardholder, as he

is the debtof?!

The Financial Ombudsman Service, however, ruledairtase that where an
additional card is used for the payment of a disputransaction, the purchase is
required to provide some benefit to the accountérwoffor the ‘linked chain of

lender, borrower and supplier required for secfiénto operate?

In this case the
complaint was rejected, because the disputed ttaasanvolved the purchase of a
plot of land registered to the sole name of thatemtdl card holder wife. The ruling
on this case is confusing and the benefit soughetprotected is unclear. It brings a

new and completely irrelevant criterion: the pusdthproduct to be for the benefit

of the principle card holder. Is it to be intergetas the additional credit cards enjoy

™t is also stated that: ‘It is well establishedhpiple of agency law that a person who is entited
pledge the credit of another acts as that othges’ OFT (1994) (n 9) p.30

2 Financial Ombudsman Service, Ombudsman News, 88udune/July 2007, Case No: 62/02, at:
http://www.financial-ombudsman.org.uk/publicatiam®budsman-news/62/62-consumer-credit.htm
(last visited in July 2011)
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the same protection, so long as they are used \yqifts for the account holder?
What if the principle card holder bought the saarelfor his wife on his own credit
card? This is an unacceptable reasoning as theenafua purchased product is
unable to affect the debtor-creditor-supplier tietahip within Section 75. The
Financial Ombudsman Service could on the other haagiire the complaint to be

made by the principle card holder husband as th&ode

The use of additional cards is promoted by candeissfor increasing the volume of
transactions made on one account by involving offe&ple, without undertaking

further risks, as no additional card user is chddke their creditworthiness due to
the fact that they are not the debtors. In essetheeadditional cardholders only
contribute to the debt of the principle accountdeol The card issuers take the
financial advantage of this facility. Therefore,ethogical extension is to

acknowledge the transactions carried out by thetiaddl cardholders as those of

the account holder’s, just the same as the debt.
3.3.3.iv The Monetary Issues

The monetary limits set for invoking CLL is anotherportant issue that needs to be
looked at. The 2008 Directive applies to crediteggnents between EUR 200 and
EUR 75,0007 Section 75 of the CCA requires the purchased tierave a cash
price between £100 and £30,000 (including VAT)darlaim to be valid* Also the
upper limit for regulated consumer credit agreenieset as £25,000 by the CCA.

Considering the average volume of credit card aeingns was approximately £44

BArt 2 (2) (c)
" Section 75 (3) (b) of the CCA 1974 (as amendeidBB)
> Section 8 (2) of the CCA 1974 (as amended in 1983)
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in 19927° £59.48 in 2008’ £70 in 2008 and £63 in April 2017 this unfortunately
results in most transactions to be left out of Ishi& does not appear possible to
offer much sympathy for the idea of protecting leighmounts of monetary values
than usual, where the idea should be protectingvbeker and the more vulnerable.
This is a valid argument for e-commerce transastias well, since the mostly
purchased products have a value less than ¥10Be lower monetary limits
weaken the protective effect of these consumeridente enhancing measures and
need to be removed for optimising the extent otgmtoon. On the other hand, the
upper limits prescribed by these legislations dotjudnave a minor potential to
deprive consumers of their rights, since not maoysamer products require

crediting over EUR 75,000 or £25,000.

It should be borne in mind that, the £30,000 lionly relates to the price of the
product and not the amount paid by the credit céhegrefore, theoretically partial
payment of a product, which costs more than £1@Dless than £30,000, could be

regarded within the scope of application.

" OFT (1994) (n 80) p.13
" APACS (the UK Payments Association) website, ‘Btasards in the UK and how we used them

in 2005’ at:http://www.apacs.org.uk/resources_publications/catts and_figures.htnglast visited

in January 2007) (This website is no longer avélatand it is redirected to UK Payments
Administration website, checked in December 2009)
8 UK Payments Administration website, ‘Plastic CaFdsts and Figures’ at:

http://www.ukpayments.org.uk/resources_publicatiikeng facts _and_figures/plastic_cards facts an

d_figures/(last visited in December 2009)

 The UK Cards Association website, ‘Card ExpenéituStatistics, April 2011’ at:
http://www.theukcardsassociation.org.uk/files/ukea/ montly updates/april_11 commentary.pdf
(last visited in June 2011)

8 The top four items purchased on the Internet amek® (34per centglobally, 32per centin

Europe), videos/DVDs/games (3#r centglobally, 24 per centin Europe), Airline tickets and
reservations (2Iper centboth globally and in Europe), clothing/accessdsieses (20per cent
globally, 23per centin Europe). ACNielsen Global Online Survey (20058) p. 21
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Honouring claims that involve partial payments withedit cards is another
unpopular application with the credit card issu€rredit card issuers argue that in
case of a partial payment, their liability should lomited to the amount paid by
credit card. This author does not subscribe tovie, as this would contradict with
the requirement of the CCA that prescribes a ‘tke@m’ for the connected lender,
who with the supplier shall be jointly and severéithble to the debtor. Furthermore,
the CCA does not require the purchased produce tiinlanced fully for the liability
to be incurred. This can also be verified by obsgrthe monetary limits stated by
the Act; the upper limit for regulated consumerdireagreement is £25,006,
whereas the upper exemption limit for cash pricegobds or services to which
liability of creditor for breaches by supplier ajesl is £30,006? The CCA, on the
other hand, did not provide a lower limit for amowh credit. Therefore, once any
amount of credit that does not exceed £25,000ed ts purchase a product, which
costs within the given amounts, the connected lesdall be jointly and severally
liable with the supplier, for any kind of claim thaan be valid against the supplier.
As Lloyds TSB puts it, it can facilitate the poskip that a credit card holder could
make a purchase abroad to buy a £30,000 productpangust £1 of the price on
their credit card and then claim against the creditd company for millions of

pounds in consequential loss&$Hitherto there is no reported case on this i§8ue.

81 Section 8 (2) of the CCA 1974 (as amended in 1983)

82 Section 75 (3) (b) of the CCA 1974 (as amendetdBi)

8 Lloyds TSB Press Office, ‘Lloyds TSB Responds T Tourt Of Appeal Decision On Section 75
Of The Consumer Credit Act’ (Press Release) (352@Gyiarch 2006) at:
http://www.mediacentre.lloydstsb.com/media/pdf_ifmc/press_releases/2006/March/Court_of Ap

peal.pdf(last visited in December 2009)
8 An survey of 2009 on Internet shopping revealeat, tiof the consumers who experienced a

problem 66per centcontacted the trader, whemeneof them contacted the ‘payment system’. It was
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At present, the CCA does not stipulate any regtncas to the limitation of liability
with the amount paid by credit card and therefbeedredit card issuers are exposed
to the risk of bearing all the loss deriving fromsrepresentation or breach of
contract by a supplier, regardless of the amoury tiredit for. Card issuers, laying
emphasis on their extent of involvement in a trahem, argue that the extent of
liability is unfair. The risk imposed is arguedlie unreasonable and unpredictable
due to consequential losses. These claims gain ayjipgrom the OFT, where it
suggested the claims in respect of Section 75 @®fQBA to be restricted with the
amount actually paid by credit cdft.The grounds for this conclusion were

basically given as:

[...] lenders’ responsibility for claims against slips should be related to
the level of business they obtain through thoseléens [...] It would also
reduce the risk of suffering catastrophic losses assult of consequential
loss claims, a risk which may have an anti-competieffect by deterring
entry to the market by small card issuers [...] [tetion of liability] would
remove an unquantifiable risk from them [lendensd ahus enable them to
plan their business with greater certaiffty.

also compared with the survey of 2006, where tbalte were 61 percent ang8r centrespectively.
This reveals that consumers do not tend to cortkectreditors by default when things go wrong.
OFT, ‘Findings from consumer surveys on Internebgiing’ (OFT 1079) (May 2009) p.24, Chart
3.11, at:http://www.oft.gov.uk/shared_oft/reports/Evaluati®fTs-work/oft1079.pdflast visited in
December 2009) However, another survey by the OBfEdd 2010 reveals that }®er centof

consumers turn to their credit card company inetvent of a dispute with an online seller. Thishis t
second rated answer after “Trading Standards” by&0Ocent The next answer is “The Citizens’
Advice Bureau” by 9per cent These findings tell us that credit card comparassfinancial
intermediaries embody a significant counterpartydonsumers in their disputes with online sellers,
albeit not being the prior party to address théines. OFT, ‘Attitudes to Online Markets’ (OFT
1253) (August 2010) p.78, Chart 11.2, at:

http://www.oft.gov.uk/shared oft/consultations/epaiion/oft1253last visited in June 2011)

8 OFT, ‘Connected Lender Liability - A second repbyt the Director General of Fair Trading of
section 75 of the Consumer Credit Act 1974’ (Ma®3pp.6
ibid
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These arguments are not strong enough for consuibvargy deprived of an
important redress mechanism. Considering the exusegly high-profit making
business that the credit card issuers are in, thgganents seem to be gratuitously
lenient. Credit card issuers have a right to seglourse from sellers, presumably
with better legal tools available to them compared consumer. They can also
recover their costs from the suppliers under chzage arrangements or via their
charges. On the other hand, it is evident that wmess habitually address their
claims for obtaining redress to sellers in thetfipgace. Since CLL is usually
invoked where accessing the seller is impossibiejeoy difficult, or proves to be
unsuccessful, this would not impose the credit ¢ssders ‘catastrophic losses’ as

claimed by the OF ¥’

Besides, credit card issuers already mirror thesksr on the APRs of the card
holders and in any case deny applicants that areidered to be too risky. The same
principle should apply for merchant acquiring. Agual liability scheme would
encourage credit card companies to act more ciremtl prudently with regards to
merchant acquiring. This process should be corsidey merchant acquirers as
choosing a business partner rather than subscripiafit enhancing customers.
More to the point, exposing a consumer to potembisées cannot be explained by
the idea of securing thw-risk of a high-profit makingbusiness partner and
safeguarding the future of a potential businesthefsame type. The idea to enable
the credit card issuers to plan their businesst#sgreater certainty is at best a naive
approach as those institutions operate on riskyaisaland that’s what they do best.
It is not convincing to expect any bank or otheraficial institution leaving the

business they are in or to refrain from entering Ibisiness due to disproportional

 ibid
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risks. The worst case scenario would be the busiheging into dess high-profit

makingone, which cannot be referred as catastrophic.

It should be noted that, in any event, partial paytwith a credit card is not at all a

widespread application in B2C e-commerce transastio
3.3.3.v Protection for Credit Card Issuers: Indetyrand Chargeback

In a system where the credit card issuer is lialsleonnected lender, there may be
some protective tools available for the credit casliers to employ. A credit card
issuer, who is faced with a claim from a card holderelation to CLL, may have
rights towards the merchant acquirer and/or towtlidsseller. This can be operated

both through statutory rights and chargeback asarants.

Statutory regulations may enable connected lenderseek indemnity from

suppliers, as is the case in Section 75 (2) o8& *®

Chargeback, on the other hand, is a contractuahéss arrangement, which is

defined as:

[...]the technical term used by international cardhesnes to name the
refunding process for a transaction carried out dayd following the
violation of a rule. This process takes place betw2 members of the card
schemethe issuer of the card and the acquirethe merchant’'s bank). The
final customers of these 2 scheme memhtes,cardholder for the issuer
andthe merchantfor the acquirer, do not have any direct relatigmsh the
chargeback proce&s.

8 Section 75 (2): Subject to any agreement betwéemt the creditor shall be entitled to be
indemnified by the supplier for loss suffered bg tneditor in satisfying his liability under subgen
(1), including costs reasonably incurred by hindéfiending proceedings instituted by the debtor.

8 European Commission, DG Internal Market, ‘Payneamt! chargeback when paying over Internet’
MARKT/173/2000, p.3
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Chargeback arrangements are rather supplementalsy ttw have the paid amount
reimbursed. This operates within the network andec® only the amount paid by
the credit card, unlike Section 75(2), which alseears ancillary amounts that may
involve product liability claims or the full pricaf a product, only part of which was
paid by credit car@® Moreover, different to Section 75, for a chargébiacprocess,

the cardholder is required to attempt to resoleedispute with the supplier first.

A statutory indemnity structured the way Section(2j5does, offers a wider
protection to card issuers. Thus Bisping commemat tchargeback is ‘an
insufficient tool to safeguard the issuing bankderests as it does not cover the
amount of liability under S.752 Still, chargeback arrangements would presumably
provide an extra protection for credit card isspersere the cost of the connected
lender liability claims —limited to the amount paly the credit card— can be
passed over to the merchant acquirer. The meragaypiirers may, in turn, possibly
be able to recover the cost of such claims fromstigpliers in accordance with the
terms of merchant service agreements. These amams minimise the risks
involved by the credit card issuers and enabledsts of the claims emanating from

guality defects, to be burdened by the supplierskiimwhere possible.
3.3.4 Is It Fair to Impose Full Liability on CreditCard Companies?

One question that might arise from the extensiy@iegtion of CLL to cover credit

card transactions and overseas purchases in cotobinaith joint and several

® For instance see: MasterCard Chargeback Guide, Apsil 2010, para [3.26], at:

http://www.mastercard.com/global/merchant/_assetsChargebackGuide.pdfast visited in July
2011)

*Libid para [3.26.1]

92 Bisping (February 2010) (n 41)
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liability scheme is whether it is fair on creditrdassuers. Answering this question,
the subject will be evaluated in respect of conggh&edit card companies and the

market.

The recommendation submitted by the Deregulatisk Faorces to the OFT, which
involved the exclusion of credit card transactidmsn the scope of S.75 and the
transformation of joint and several liability scheno subsidiarity liability was
based on the Credit Card Research Group’s dentafide OFT'’s review on CLL
was initiated upon this request. Here it was asddttat the acceptance of joint and
several liability for card issuers iqunreasonable and burdensomels the
relationship between the credit card issuer and sigplier is ‘remote®* The
coverage of S.75 sought to be reduced on the tesist is ‘inequitable and costly’

for the card issuers.

The Crowther Report, on the other hand, emphagisedact that the card issuers
are in a better position than the card holdersdar lrrecoverable losses. Thus, it

was cited by Lord Hope of Craighead in the infamcase by the House of Lords:

[...]The simple and unqualified statement of the rigfmat is expressed in
section 75(1) is consistent with the policy thaslbehind the Act, informed by
recommendations by the Crowther Committee. Its kit states that the new
system which it lays down is "for the protectionasinsumers”. That policy
applies to debtors and creditors within the teri@gaeach of the Act generally.
Transactions of that kind are to the commercialaatige of the supplier and
the creditor. The creditor is in a better posittban the debtor, in a question
with a foreign supplier, to obtain redress. It ist ho be assumed that the
creditor will always get his money back. But, if ees not, the loss must lie
with him as he has the broader back. He is in &bpbsition, if redress is not
readily obtainable, to spread the cost. He is imetier position to argue for
sanctions against a supplier who is not reliabler. Ikis part, the debtor is

% OFT (March 1994) (n 9) p.3
*ibid (emphasis added)
% ibid p.4
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entitled to assume that he can trust suppliers arkcauthorised to accept his
credit card. These considerations, which suppoet riight of recourse in
relation to tripartite arrangements, are just aggyéul in the case of four-party
transactiong®
The card issuers are in a better position to re¢bap losses from the supplier due
to their wider financial and legal tools availalite them. As dealt with in the
previous section, they may also be protected viarggback arrangements that
enable them to pass the loss onto the merchaniragjuEven where the loss is

entirely left on the shoulders of the card issth@s loss is in fact indirectly factored

into the charges incurred on the card holdershedurden is spread.

Another point to mention is the presence of creditd company as a reliance
building factor on behalf of the supplier, with pemlar significance in online
transactions, where the buyer has not many otléoriato build reliancd’ In light

of this signalling function, responsibility requsrecredit card companies acting
prudently in choosing who to establish businesstiggiship with, seeing that those

business partners (the suppliers) use their lagasivertising their businesses.

% OFT v Lloyds TSB Bank Plc [2007] UKHL 48, 13

"M Melnik and J Alm, ‘Seller Reputation, Informati®ignals, and Prices for Heterogeneous Coins
on ebay’, (2005) 72 (2) Southern Economic Jour@&t328, p.313

% Although the decision in Governor and Companyhef Bank of Scotland v Alfred Truman, the
Judge held that Section 75 is applicable to a &@tien where a consumer of a car dealer without
credit card acceptance facility paid deposit todbeler’s solicitors using the latter’s card readed
made a claim from the bank when the car dealezddib deliver the car and became insolvent. Here
the transaction was accepted to be a debtor-creglifuplier transaction for the purposes of the CCA.
Bisping rightfully commented that this decision wbuender prudence argument meaningless.
Bearing in mind that the correctness of this deciss open to question, this would also result in
suppliers to act prudently in using their card pagindevices and avoid processing unauthorised
third party payments. Thus applications like thgs,contrary to their contractual duties. Just like
credit card holders, the suppliers are liable Far transactions carried out via their systems withi
their control. See: [2005] AlIER (D) 306, and Bisgi(February 2010) (n 41)
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There are also concerns raised regarding the pessilverse effects of CLL on the

markets and on consumer behaviour. It is argudddsa and Palumbo that:

Partial liability is required in order to inducensumers to also use their own
information, however imprecise, when making puraig@s decisions.
[...]JAccording to our results, [the UK legislation$ isuboptimal, since full
protection deprives the consumers of incentivasswtheir own information in
their purchasing decisioris.

Inspiring from this study, Bisping notes the folliowy:

‘... comprehensive protection sends a signal to tael aiser that he can
abandon any caution: if things go wrong the bank rimburse him. By
taking away any incentive from card users to usé twn signal, the overall
rate of unsatisfactory transactions increases dng tsocial welfare is
diminished.**

The fact that CLL makes consumers more risk indireindeed a side-effect of
enhanced confidence, which is the result that tesis wants to achieve. These
statements are, therefore, taken as supportiveresgdto prove that the suggestions
put forward in this chapter are fit for purpose.t,Yihe present author does not
altogether subscribe to the view regarding theeiase of unsatisfactory transactions
and diminishing of social welfare. The increaseun$atisfactory transactions may
only be the case for a short while, until the masdtabilises. The creditors would be
forced to discontinue working with the fraudulenppliers due to risks undertaken
by joint responsibility and eventually they will leéiminated from the market, and
the good suppliers will continue to stand in thegloun. This will also reinforce the
signalling effect of credit card companies, andl weibost the reliability of the
cooperated suppliers in the consumers’ viewpoionggquently, on the contrary to

claimed, the social welfare will improve.

% Jossa and Palumbo (2004) (n 7) p.332, 341
190 Bisping (February 2010) (n 41)
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On the condition that CLL was limited and excludedit card companies, the
burden of loss due to faulty goods would be ondtiesumers. This would render
the exhibition of credit cards’ logos on the weésibf suppliers meaningless as a
signalling device. Hence, the fraudulent supplerxsuld presumably continue to
trade under the disguise of an established busiaesistheir consumers would be a
member of the growing unconfident consumers, whoidavmaking online
purchases. Although these assumptions are not lmasady evidential study, it is

common sense.

Taking those justifications and explanations intocant, it is safe to conclude that
it is not unfair to burden the credit card issuathwisk and liability, where the

alternative is the more fragile consumer in a doararonline market.
3.4 The Rise of B2C E-commerce in the UK: Impact dbection 75?

As the OFT has put it in a recent publication inc€aber 2010, ‘The UK has a
vibrant internet economy, with strong online pap@tion, high levels of trust and
comparatively substantial online speftl.’ This statement is based on various

statistics.

According to a research by the Eurobarometer tleet published in 2010, the UK

consumers have the highest rate of trust to séder®9 per cent®® and the highest

191 Office of Fair Trading (OFT), ‘Protecting Consummédnline-A Strategy for the UK’ (OFT 1252)
(December 2010) para [2.1], at:
http://www.oft.gov.uk/shared oft/consultations/detion/OFT1252.pdflast visited in July 2011)

192 Flash Eurobarometer, ‘Attitudes towards cross-bosdles and consumer protection’ (Analytical
Report) (Flash EB 282) (March 2010), p.28, 123 at:
http://ec.europa.eu/consumers/strategy/docs/FI28alyfical_Report final_en.pdf(last visited in
July 2011)
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rate of feeling of being adequately protected by@Bcent:®® Their trust to public
authorities is third (shared with Denmark) with @ér cent® The EU average is

indicated as 5®er cent 55 per centand 55per centrespectively®®

Likewise, a Eurostat survey revealed that in 2Qh6, UK consumers with 7per
centhad the highest rate of Internet users, who oddgo®ds or services for private
use over the Internet in the last 12 months withenEU, while the EU average was
given as below 6@er cent'®® The figures for all individuals —as opposed t@inet
users only— were 6fer centand 37per centrespectively in 2009 and the UK had

the highest rate within the EU 2%.

Another Eurostat document reveals comparative fdatgears 2004, 2006 and 2008.
In 2008, the percentage of individuals having baughordered over the Internet
was 57per centin the UK, which ranked second after Denmark véi¢hper cent
The EU average was given asf3 cent In year 2006, the EU average wasp2é
cent and the UK was 4per cent however representing the fifth country, following
Denmark and Sweden as the leaders witlpé&ibcent In year 2004, the EU average

was 20per cent and the UK was 3per cent again the fifth, with Sweden leading

1%3pid, p.27, 121

1%ibid, p.26, 27, 119

1%ibid, p.26, 27, 28

19 Eurostat, Data in Focus, ‘Internet Usage in 20Hbuseholds and Individuals’ (50/2010) (2010),
p. 4, Figure 6, athttp://epp.eurostat.ec.europa.eu/cache/ITY OFFPGBIA-10-050/EN/KS-QA-
10-050-EN.PDKlast visited in July 2011)

197 Eyrostat, Data in Focus, ‘Internet Usage in 200%useholds and Individuals’ (46/2009) (2009),
p. 4, Table 2, at:

http://epp.eurostat.ec.europa.eu/cache/ITY OFFP3BIA-09-046/EN/KS-QA-09-046-EN.PDF
(last visited in July 2011)
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with 43 per cent'®® These figures demonstrate the rise of online fsicly levels in

the UK within the last years.

The UK Internet economy was calculated to repregehper centof GDP (Gross
Domestic Product) in 2009, with an estimated cbation of £100 million:’° Based
on these findings, it was confirmed that, if théelnet economy were a separate

sector, it would be the UK'’s fifth largeSt

In a survey for the OFT on Attitudes to Online Matk which was published in
August 2010, the interviewees were asked who thaylavturn to in the event of a
dispute with an online seller. The leading two am®wvere ‘Trading Standards’
with 20 per centand ‘My Credit Card Company’ with 1®er cent followed by ‘The
Citizens’ Advice Bureau’ with er centand ‘My Bank’ with 5per cent** The
OFT later referring to these findings commentedt:tha.[clonsumers do seek
redress from their credit card companies. It igliitkthat consumers in these cases
are relying on Section 75 Consumer Credit Act (C@8Y4.**? Reinforcing their

position, the comment continued as follows:

This is an important avenue for redress, and axgttever by which (along
with other redress mechanisms provided by paymemntice providers)
consumers' confidence online can be enhanced.ighist only because s. 75
provides an easy solution for consumers when thggsrong, but also it
addresses the issue of the lack of a bricks andampresence (the problem of

198 Eyrostat news release, (43/2009) (27 March 2GQ9),
http://epp.eurostat.ec.europa.eu/cache/ITY PUBL-Z7@32009-BP/EN/4-27032009-BP-EN.PDF
(last visited in July 2011)

199 The Boston Consulting Group, ‘The Connected Kingddow the Internet is Transforming the
UK Economy’ (October 2010), p.5, atmww.bcg.com/documents/file62983.pflast visited in July
2011)

"ipid, p.11

M1 OFT 1253 (August 2010) (n 84) p.78

M2 OFT 1252 (December 2010) (n 101) para [4.71]
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‘can you trust an internet based trader?'), beatieseard company does know
who the trader is, as they have a relationship tiném. This means that even
if the consumer cannot get redress from the tratiey; can get redress from
the card provider, and the card provider is intibst position to recover their
losses from the trader. S.75 is a good examplehisf lalance working in
practice!®
The OFT comment stating that it's likely that thehsumers are relying on Section
75 protection is further fortified with the findisgvhich reveal that 8per centof
the Internet users in the UK knew that ‘if you momething online and it does not
arrive you may be able to claim back what you gaidit from your credit card

company.***

The uk.creditards.com provides us with some restatistical data obtained from
Sainsbury's Finance. According to the findingshart research, the average Briton
uses a credit card to make £192 worth of onlinelpases each month, and almost
£6.4bn worth of online credit card transactions male each montt It is also
revealed that 25.4 million adults now regularly ubeir credit cards to make
purchases online and that ‘onlypér centof credit card holders do not use their

cards online®!®

All the figures and statements given above manifieat the UK consumers are
noticeably confident compared to their EU peersrnigaging in e-commerce. It was
also explored that the legal protection awardethéoUK consumers vis-a-vis their

rights towards connected lenders is already farenaolvanced compared to the EU

3ibid, para [4.72]

14 OFT 1253 (August 2010) (n 84) p.76-77

115 CreditCards.com, United Kingdom ‘Online credit spimg averages £192 a month’ (Credit Card
News) (Published on 2 December 2010), at:
http://uk.creditcards.com/credit-card-news/uk-ogdaredit-card-spending-1367.phffast visited in

July 2011)
116

ibid note (statement of Stuart McKeggie, headarfls at Sainsbury's Finance)
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consumers. Notwithstanding the fact that the redspthe improved confidence of
the UK consumers is likely to be an amalgam ofdes;tthe impact of Section 75 is
undeniable. What Section 75 achieved —with thetigpthe House of Lords—is not
to be taken lightly and this example should beolg#d and even improved by the

EU for the realisation of the desired dynamic omlmarket.

3.5 Conclusion

From a consumer point of view, the availability goocess credit card payments
signals the credibility of the supplier and quabfithe products he sells, particularly
for e-commerce transactions, where signals aretddniand are of a greater
significance. It is simply because the credit caothpanies have a reputation of
dealing with credible people due to the naturenhefrtbusiness. Similar to the credit
card user consumers, the businesses, who accepracess credit card payments
from consumers are deemed to have a level of ri#yathat enable them to be

accepted to the credit card scheme by merchantiracsju This reasonable

judgement needs to be honoured.

Connected lender liability has a potential to iase consumer confidence, should
structured correctly. Introducing the financial emhediary as an alternative
counterparty to consumer disputes regarding qualigfects, could improve

consumer confidence as the connected lender waeslimably represent a local
and more accessible counterparty in a cross-barodesumer dispute. Bearing in
mind that claims from connected lenders would alsed some onerous effort from
consumers, if the consumer prefers to direct tasrcto the connected lender rather
than the supplier, what this means in effect i$ ¢itaer the supplier did not respond

positively to the consumer’s reasonable efforts,dat not respond at all to
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correspondence, or the consumer had some diffitaltpcate, access or deal with
the supplier regarding his claim. As regards theommerce transactions, the
complication is most likely to occur from a cross«dter factor involved. Therefore,
the idea of being insured provides a feeling ousécand enhances confidence of

consumers in their cross-border e-commerce aesviti

Taking the network structure of credit card comparnnto consideration, it is only
rational to regard credit card issuers as conneleteders in line with the current
market realities to optimise the efficiency of thegal institution for consumers. The
UK law in this sense represents a powerful and-fueittioning example for the

EU.

The CCA of 1974 has a better structure comparededConsumer Credit Directive
2008 of the EU. Firstly, unlike the ‘second-in-liiability’ instituted in the EU
documents, it accepts ‘joint and several liability’ the connected lenders with the
suppliers. Secondly and more importantly, in the td&del the ‘connection’ to link
the connected lender to the supplier is definedevadough to include credit card
issuers within the scope and the situation is beiteproved by case-law.
Accordingly, the credit card issuers are liableasnected lenders even in the case
of a four-party structure, and the liability extertd cover the overseas purchases of
the credit card holder consumers. The explanatighen in the decision
acknowledges the way the credit cards operate evehls the true nature of credit
card networks. Although the CCA provides an ingigirmodel, there still is room

for improvement.

The EU on the other hand, admitting the insufficierof the out-of-date legal

documents regulating consumer credit, startedfecegtism and updating process.
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This process that comprehended revolutionary idea€LL, unfortunately could
not be translated into the new Consumer Creditdbire of 2008. In spite of the
acknowledgement of non-functioning ‘subsidiary i@ scheme, this was still
preserved in the new Directive. No attempt to ideleredit card transactions within

the linked credit concept has been made.

Connected lender liability is a well-establisheddkinstitution that emphasises the
liability-wise extension of collaborative businessrrangements. Since the
cooperative nature of the business arrangememistablished, no argument for not
considering credit card issuers within that framald be better justified especially
taking the strategic significance of the subjectthwreference to consumer
confidence in e-commerce. The weakness of the BEegulating the credit sector is
pretty much due to the powerful position that threddors hold. Hence, their

lobbying proved successful in limiting their liabgs at the minimal level in the

Consumer Credit Directive 2008.

A CLL scheme, which incorporates credit card paytsmewould not create such a
large burden for credit card issuers, since theyeatitled to be indemnified by the
supplier, and/or chargeback the merchant acquiepending on the chargeback
terms. To take recourse against the supplier coeldrgued to be burdensome, but
the financial institutions have all the legal equegnts to achieve this. Moreover, this
system in the long run would benefit the creditasswell as the suppliers, because
enhanced consumer confidence would reflect as eedacommercial activities that
flourish the whole economy. This flow, in the enduld lead to a better integrated
market as targeted by the EU. Bearing this resulmind, the EU should take

necessary actions and act more independently withming in to the intensive
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lobbying of the businesses in general and creditoparticular. Unless the attitude
changes, it is likely that in the coming years, Bt¢ economic integration will suffer
due to lack of cross-border transactions, wheteaslK economy will prosper with
the increase of cross-border e-commerce transactoamried out by increased

number of more confident consumers.

This second component of the consumer confidenlcareng packagsupplements
manufacturer liability where the latter exists, aubstitutedt where it does not.
Considering the focal effect of constituting an iiddal counterparty and localising
the dispute, credit card issuer liability as coteddender constitutes a part of the
package which arguably is equally important withnofacturer liability. Therefore,
as anticipated the substitute effect of credit easder liability is more critical as it
would then be the only path to accessing remedlesavthe seller is inaccessible
for some reason. Still, complementing each otheth Imanufacturer liability and
credit card issuer liability pursde reduce the disincentives to consumer confidence

either by working together, or by replacing onethro

The integrity of the package requires the inclusibfpunitive damages’ as the third
formula for improved consumer confidence. Havingather different approach to
maintaining consumer confidence, the right to puailamages will be explored in
the next chapter, dealing witimter alia how it complements the previous two

components.
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Chapter IV

The Potential of Private Enforcement Ill:

Incentivising Enforcement through Punitive Damages

4.1 Introduction

The propositions submitted in the previous two ¢baphave a comprehensive
potency for enhancing consumer confidence in cbasder e-commerce, however
limited, as direct manufacturer liability and contezl lender liability are both rather
informal redress means. By examining how consumesigsond when they encounter
a problem regarding faulty goods and servicésjs concluded that those two
propositions could reach their full potential ifeth could be supported by a
mechanism, which can facilitate the consumers’ s&de courts to enforce their
legal rights. Ensuringccess to justicéhrough the courts is a fundamental element
in increasing consumer confidence, because everglthconsumers do not prefer to
take a legal action, the availability of a courdgeeding can be used as a legal threat

to oblige compliance of the counterpafty.

! According to Genn'’s studies, as regards consumalgms concerning faulty goods and services
legal action was threatened in A8r centof the cases, where onlyp@r centof the cases were taken
to court, and even less thampér centattends to a court hearing in England and Walégreas none

of those, who were interviewed involved in formagjal proceedings in Scotland. H GePRaths to
Justice: what people do and think about going te [@lart, Oxford 1999) p.39; H Genn and A
PatersonPaths to Justice Scotland: what people in Scotldatk and do about going to lafiHart,
Oxford 2001) p.158

2 For the narrow and broad definitions of accesgustice see |. Ramsey ‘Consumer Redress and
Access to Justice’ in Rickett, C.E.F. & Telfer, TVG (eds) International Perspectives in

Consumers’ Access to Justi@ambridge University Press, Cambridge 2003)
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The legal inefficiency in settling consumer probtederive from the fact that the
consumers are particularly disinclined to take llegdion to solve their problems,
merely because they generally find the disturbandech is severely increased in
cross-border cases, not worthy taking the finansialue of the dispute into
consideration. On the other hand, this behaviopagtern of the consumers reflects
as undeserved profit to dishonest businesses. diméumctional legal system causes
a loophole in practice, which is exploited by mdmginesses at the disadvantage of
consumers’ economic loss. The earlier stages @utksresolution attempts by the
consumers, which involve contacting the businessfitcan be ‘brushed off’ easily
by the businesses operating online. In that seheegonsumers araore vulnerable

when dealing with online sellers.

The disincentive of the consumers to take theiputiss to courts can be remedied
by using punitive damages. Thereby, the consunwrs e made more inclined to
sue the businesses, as the ‘value’ of the casel cmd to merit a legal action. On
the other hand, it could ensure that the businedse®t get away with undeserved
profits, and more importantly would prevent them &dot in a dishonest and

fraudulent manner with its deterrent effect.

As can be seen, introduction of punitive damage=ksdo enhance consumer
confidence by increasing the incentive to sue. Téggl institution has a different
perspective than the other two components of tlokgge, which sought reducing
the disincentives. Therefore it cannot constituteubstitute to the other formulas
presented in the consumer confidence enhancingagackt can only work with

them. That is to say, punitive damages cannot er@afalternative counterparty, but

can strengthen the reliability of the existing ctuparties by obliging them to
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respond fairly to consumer claims. On the otherdh@#ndoes not have the potential
to localise cross-border disputes, but it can rgmme for enduring the trouble of
cross-border litigation. Notwithstanding these @iéinces, all three institutions aim
to increase consumer confidence and accessibifiermedies. Although they all

have individual capacities, when put together tbay complement each other and

become more powerful.

However, punitive damages as an ‘extreme measuecoaly available in some
jurisdictions, and even so can only be used undamy vestricted conditions.
Therefore, it necessitates justification; both akeg-standing measure, and with
regards to the special case of cross-border onbnsumer contracts. The following
section therefore will be allocated to the juséfion of ‘punitive damages’ as a

legal institution.

In this regard, first punitive damages will be exaed as a legal institution with
particular emphasis on its design as it poses neggl challenges. Next, the need
for employing punitive damages as an incentiveaiessamers will be submitted and
justifications for this use will be presented takitine practical, socio-economical,
political and legal aspects into account. Finalhe fundamentals of a system that
utilises punitive damages for consumer disputesarckgg goods with quality

defects will be developed in the light of the as&ygiven.

4.2 Punitive Damages: An Analysis of a Legal Chahge

4.2.1 ‘Punishment’ In Civil Law?

Damages are normally concerned to compensate ¢thienvof a wrong by putting

the victim into as good a position as if no wrongdhoccurred. The case for
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compensation rests on the ‘uncontroversial ideaafective justice: of restoring the
plaintiff to his or herstatus quo ante® Punitive damages on the other hand, aim to
punishthe wrongdoer and teterboth the wrongdoer and the others from engaging
in similar harmful conduct, while as a by-produgdmpensating the victim of the
wrong. This ‘punishment’ element creates a legalllehge for the legitimacy of
punitive damages as a civil remedy. The questiol€wild punishment be sought

besides compensation when awarding for civil wr@ngs

The analysis into this question starts with theept&nce of the fact that there is an
undisputable overlap between the purposescofnpensationand ‘punishmerit
when awarding damages. An award of compensatian @lsishes the defendant,

while a punishment in the form of punitive damagks® compensates the plaintiff.

In Broome v Cassellord Reid held that the fact that the plaintithy‘being given

more than on any view could be justified as comatos, was being given a pure
and undeserved windfall at the expense of the defen and that in so far as the
defendant was being required to pay more than cepokskibly be regarded as
compensation he was being subjected to pure pueishfrHe added that he finds it

‘highly anomalousn the sense that:

It is confusing the function of the civil law whidk to compensate with the
function of the criminal law which is to inflict terrent and punitive penalties.
Some objection has been taken to the use of thd viloe’ to denote the
amount by which punitive or exemplary damages ex@gthing justly due
to the plaintiffs. In my view the word ‘fine’ is aentirely accurate description
of that part of any award that goes beyond anythistly due to the plaintiff
and is purely punitive.

3 A Burrows, ‘Reforming Exemplary Damages’ in P Birfed),Wrongs and Remedies in the Tweny-
First Century(Clarendon Press, Oxford 1996) p.156

* Broome v Casse|ll972] AC 1027

® ibid, p.1086
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Lord Wilberforce, in the same judgment, began bwwing attention to the
confusion in terminology in English law and suggésthat in the future there
should be a ‘clear and conscious distinction betwammpensatory/aggravated and
punitive (or exemplary) damages, the former reifitgctwhat the plaintiff has
suffered materially or in wounded feelings, thedathe jury’s (or judge’s) views on
the defendant’s conduct.He suggests that the confusion is conceptual talike
non-analytical way in which the English law work$e states that the terminology
used is ‘empirical and not scientifi€.In contrast to Lord Reid, Lord Wilberforce

noted that:

It cannot lightly be taken for granted, even as aten of theory, that the
purpose of the law of tort is compensation, s&ld than it ought to be, an
issue of large social import, or that there is siiing inappropriate or

illogical or anomalous in including a punitive elemt in civil damages, or,

conversely, that the criminal law, rather than Iclaw, is in these cases a
better instrument for conveying social disapprowalfor redressing a wrong
to the social fabric, or that damages in any casebe broken down into the
two separate elements. As a matter of practiceiEintdw has not committed
itself to any of these theories [°..]

This case represents the most sharply articulapgsng judicial views on this

matter.

In line with Lord Reid’s position, Burrows assettgat, ‘Even if compensatory
damages of £100,000 for a tort are more drastidhferdefendant than exemplary
(punitive) damages of £2,000, we have no difficuityrecognising that there is a
stronger case for the £100,000 than for the £2,00€ claims that the problem

arises from finding a justification foptre punishment. The author of this thesis

®ibid, p.1113

"ibid

8ibid, p.1114

° Burrows (1996) (n 3) p.156
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does not subscribe to this view. Although it mayéha valid point in terms of legal
theory, this is also where it ends. This is a cphea distinction and such a strict
division may be misleading and demoting for the l@Hegal system, as it represents
the case as if the two different branches of allegstem, civil and criminal, have
completely divergent aims. This was not a popuiew amongst the consultees of
the Law Commission, who were preparing a reporAggravated, Exemplary and
Restitutionary Damage#t was stated thatpunishmentdeterrenceand the marking
out of conduct for disapproval are tlegitimate function®f the civil law, as well as

the criminal law.*°

The arguments against punitive damages also highliee risk that the defendant
may be put at a detriment due to lack of the ptmmcprovided through the
procedural safeguards and higher standards of ghadfare available in criminal
law. It is asserted that the civil law is ‘proceally unsuited to the imposition of
such harsh punitive measures, and is inadequatprdtect the rights of the
defendant® Civil punishment does not encapsulate tpevity of criminal
punishment, and the consequences thereof, suclrimmgal records. Criminal
wrongs are more severe and sufficiently anti-satial they are pre-determined and
pre-defined as crimes by penal codes and thereferé state punishment. It is this
level of severity that requires the criminal progest to be stricter than the civil
procedures in the first place. Certainty and precigs of great importance in
criminal judgments due to the likelihood of sevesatcomes of a criminal

conviction, which refers to being imprisoned or ingva criminal record rather than

9 | aw Commission, ‘Aggravated, Exemplary and Restihary Damages’ (Law Com No 247,
1997) [1.11] p.95 (emphasis added)

| aw Reform Commission, ‘Aggravated, Exemplary &wsbtitutionary Damages’ (LRC 60, 2000)
(Ireland) [1.17] p.9
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being fined. As these severe outcomes are outestoun in civil punishments, civil
procedures are not required to follow as high stes&lof certainty in terms of proof
as criminal procedures do, merely because they heye a purely financial
implication on the defendant in the form of purgtidamages. As the Law

Commission puts it:

Criminal punishment carries a stigma that civil ghment does not: a crime
is viewed as more serious by society, and one leoyolof criminal
punishment is a criminal record —with all the paoi@nconsequences for, for
example employment prospects, which that entait;is€quently, £10,000
exemplary damages for assault would be less drthstica £10,000 fine and
criminal record for the same assdilt.

Besides, to assume that a civil court judge mightalwarding punitive damages,
unless at the end of the judgment he is perfecthvinced that the conduct deserves
that outcome, is an irrational and insulting opmi# judge, whether following civil
or criminal procedures in a judgment, always makes to restore justice within the
law. If a civil judgment requires more consideratand a deeper examination due to

its complexity or due to its possible outcomepuitety does get one.

4.2.2 The Destination of the Punitive Damages AwsrdWindfall’ to the

Plaintiff?

One of the key arguments against punitive damageghat it constitutes an
undeserved windfall to the plaintiff. In compensgtand aggravated damages the
award is directly related to the injury or lossfetéd by the plaintiff, whereas in
punitive damages, the award is made with referémdbe harmful conducibf the
defendant alone irrelevant of the injury, if any,the plaintiff. This is where those

arguments against the destination of the punitas@abes awards are coming from.

12| aw Commission (1997) (n 10) [1.23] p.99
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In fact, since the sole purpose of punitive damagés punish the wrongdoer for his
misconduct, ‘no moral right to receive the damagesid seem to vest in anyone,
be it the plaintiff or some charity or the Stat&As Cane notes: ‘If it is accepted that
punitive damages relate solely to the conduct efdafendant, then as a matter of
justice and fairness it does not matter who recsethe damages but only that the
defendant pays themi* Therefore it is rather a question of who is the tos

appropriate person to receive the award.

In Rookesv Barnard Lord Devlin said: ‘The plaintiff cannot recoveremplary
damages unless he is the victim of the punishas@viour. The anomaly inherent
in exemplary damages would become an absurditpl&iatiff totally unaffected by
some oppressive conduct which the jury wished toighuobtained a windfall in
consequence?’ Once civil punishment through punitive damagescisepted within
the law, it becomes a legitimate instrument of r@éynr those, whose rights have
been infringed; and so long as is the case, tilseme better alternative other than the
victim to keep the money taken from the defend&st.Lord Diplock stated in
Broomev Cassel] the plaintiff ‘can only benefit from the windfall the wind was

blowing his way.*®

Punitive damages, despite being a private enforoemstrument that is employed
as a remedy for an individual who is the victimaolvrong, the ‘hybrid’ structure of

punitive damages, the public element incorporagedhorises civil punishment in

13 Law Reform Commission (Ireland) (2000) (n 11) {&pp.37

14 p Cane, ‘Exceptional Measures of Damages’ in RsBjed)Wrongs and Remedies in the Twenty-
First Century(Clarendon Press, Oxford 1996) at fn.9 p.306

1511964] AC 1129, 1227

1611972] AC 1027, 1126
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the name of public interest.Therefore, it is sometimes suggested that the taone
punishment for the socially harmful behaviour skidog payable to the state and not

to the individual plaintiff, who will be enriched/ta state punishmefi.

This opinion is not acceptable for two main reasdnsst of all, it disregards the
private element in punitive damages and focuseshenrelatively weaker public
element. The conclusion that the public elemergeisondary in punitive damages
can be reached by only analysing its design. Riendamages angrivate civil law
remedies and this classification tells us all. It is orflgr civil wrongs, and for
private individuals to invoke. If the public elentemas dominant it would have been
either dealt with within criminal law and be purdugy public prosecutors, or would

be handled by other public authorities and wouleh@ad an administrative aspect.

Secondly, the above given suggestion underminesvéing purpose of punitive
damages; to punish a conduct and discourage athensolve in similar conduct.
The punishment of such disapproved conduct is posgible if the victim of such a
conduct takes it to the court. As we have beerssittg throughout this thesis,
people are already not much eager to take thgwuths to courts, mainly because of
the hassle they find it unworthy. Such a desigr takes away the incentive for
victims to take legal action would make those dmsaped conducts to go
unpunished and indirectly encouraged in practicéayWrould people, who have
been a victim of an outrageous civil wrong, beatre expenses and hassle of going
to courts, and even risk of failure on top of wttaty have already suffered, if they
will not get something financial in return? The ypbssible answer to this would be

to satisfy their vendetta against the wrongdoew khould not encourage personal

" Law Commission (1997) (n 10) [1.143] p.141
18 Burrows (1996) (n 3) p.161; Law Commission (19@v)0) [1.144] p.141
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vendettas. However, if designed this way, punitiganages claims would have
‘exactly the effect of encouraging personal veragetby giving undesirable
encouragement to purely vindictive plaintiffs witto financial interest in the

action’!®

Although it is claimed that the punitive damage ailvés ‘undeserved’ by the
plaintiff, there is no one, whadéserve'sit more. Besides being the victim of a
wrong, it is the plaintiff who bears the risk digation. By doing this, the plaintiff is
also serving to the public, via initiating the psiminent of a wrong to the society.
Taking these into account, punitive damages are anawindfall but rather a

‘bounty for the plaintiff

Another suggestion, which gets considerable approeen both sides (those who
claim that the punitive damages awards should gaaimtiff, and those who claim
that the award should to go to the state or othdalip funds), envisage a split
recovery regime. According to this regime, the i#fi gets a portion of the punitive
damages award, while the rest is being allocateti¢dState or some charity. This
regime has been enacted and put into practicene s the states in the US, albeit

differing in some aspects.The exercise of such applications is not straagitard

19 Cane (1996) (n 14) at fn.9 p.306

% Law Reform Commission (Ireland) (2000) (n 11) Bl.p.8 (emphasis added)

% Here are some examples to different applicatidrtee split recovery regimes in the US: the split
recovery statutes in Utah and Colorado apply tgatiitive damages, and the State gets half of the
award in Utah, and a third of the award in ColoraidoFlorida, 3fer centof the award goes to
Public Medical Assistance Trust Fund if the misagetdnvolves personal injury and wrongful death,
and in all other cases the same percentage gdhe tate; in Kansas, split recovery statute applie
only to medical malpractice cases; and in Geotgm State claims a portion of the award in product
liability cases only. (Utah Code Ann. 78-18-1(3P%92); Colo. Rev. Stat. 13-21-102(4) (1987 &
Supp. 1994); Fla. Stat. Ann. 768.73 (92) (West SU995); Kan. Stat. Ann. 60-3402 (a), (e) (Supp.
1992); Ga. Code Ann. 51-12-5.1 (e) (2) (Supp. 1p94)
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as it harbours many challenges. Here some of thet important problems that may

arise from adopting a split recovery method willdx@amined.

First of all, it is yet to be clarified and jus&fl, how the proportions would be
calculated? It is an easy, yet far from clear meétho pass the ball to the judges, and
leave it to their full discretion. Even in that eashere should be some guidelines or
principles to direct the judges to a commonly fala path, for the sake of
consistency and fairness. Another method is staltyitefined percentages, as is the
case in the US. Yet, the question on how to caleulhe percentage justly still
remains. A further method could be to divert thetipa, which exceeds the
compensatory and/or aggravated damages of thetifflato the public fund$?
Even though it appears to be an attractive soluéibrthe first glance, a closer
examination reveals that it is contrary to the vewystence and reason of the
punitive damages. It simply deforms the punitivemdges and reforms it as
compensatory damages plus civil fines. Such anegin would require gudge to
assess and judge the same case twicgt in terms ofcompensationsecond in
terms ofpunishmentAs we have been pointing out, punitive damagéerently
have no purpose of compensating the victim, butdmes as ay-product
Eventually, whatever method is adopted, it is cliwat the principal shareholder
would be the plaintiff. There is an undeniable pulglement that disapproves the
outrageous conduct of the defender, but it is taeff, who is the victim targeted
with this conduct, and therefore this person hasyevight to be the beneficiary of

this monetary punishment before everyone else.

22 Law Reform Commission (Ireland) (2000) (n 11) B3Pp.39
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Secondly, it is to be defined to whom the portiérih@ punitive damages award be
diverted? The recipient of the diverted portiorgénerally suggested as the central
exchequer of the State. This would cause a riglsteomcern for cases where the
State or a public authority of some kind is madéle to pay the punitive damages.
In practice this would mean that the State giveth wne hand (as punishment) and
takes it back with the other (as an award). It ne @ption to exclude the cases,
where the defendant is the State, from split regoveechanism for punitive
damages. This formula leaves the plaintiff as thle slestination of the punitive
damages award. To make this concession would rethéewhole split recovery
mechanism pointlesS.A second formulation would be to use any divesath for
the benefit of some charities or funds that reprepeople in a similar position to
the plaintiff. This represents a more socially ¢angive model for any sum that
may be diverted from a punitive damages award tkemg for the public damage

of the misconduct.

A further area of concern is related to the appiidg of settlements in punitive
damages. Settlement agreements are made betwegrarties, often without the
involvement of the courts. The State or any otlesipient of diverted awards of
punitive damages is not a party to the relationsl@pveen the wrongdoer and the
victim of that wrong unless the case is taken ® ¢burt with a claim of punitive
damages. Such a case would incentivise both patbessettle for larger
compensatory damages awards to put other partiesofoaction. As the Law
Commission puts it, ‘the true nature of such darmagen be distorted® This

venture results in eliminating the whole institatiof punitive damages and the

% Law Commission (1997) (n 10) [1.157] p.144
*ibid, [1.150] p.143
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purposes they serve. As the Ireland Law Reform Cmsion concludes; ‘In

practice, however, this is a situation which wasitiply have to be accepted.’

Last of all, the question of how to enforce theedigd awards will be looked at. In a
civil action, the plaintiff is entitled to take fimer legal action to enforce an award.
Obviously, it is not reasonable to expect the pifhiof a punitive damages case to
take further action to enforce for a diverted portof the award for the benefit of

the State or any other party appointed. The only feaward is to commission a

public servant (such as the Attorney-General) taoadehalf of the State, or rely on
the trustees of the relevant public fund, and tedgpuired actions to enforce the

portion of the award diverted to them. This is aabst-efficient solution.

Taking all those factors and discussions into amrsition, it is safely concluded
that the plaintiff-victim — in our case the consurds the most appropriate party to
benefit from the monetary punishment that a cowards as punitive damages,
mainly due to the reasons that he is\twim of the wrong, and he is the one, who
brings the wrongdoer to the justi@nd initiates the action against him. The most
feasible model appears to be the plaintiff to ke gble beneficiary of the award in
guestion, due to the ambiguity and complicationshef split recovery mechanism,
despite its best intentions to reflect and mainta@ public element incorporated

within the punitive damages.
4.2.3 Risk to Encourage Unfounded Litigation

One of the arguments against punitive damagesais ithencourages unfounded

litigation. It is true to expect that the prospefta punitive damages award may

% Law Reform Commission (Ireland) (2000) (n 11) E6Pp.40
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encourage people to sue others and as a resultimoegase litigiousness. The

guestion igoes it really encourage ‘unfounded’ litigation asl|?

McBride makes a dual classification by distingunghbetween ‘litigation as a bad

thing’, and ‘litigation as a good thing’. Accordirtg his classification, litigation is a

bad thing if: (a) ‘it inhibits socially beneficialctivities’, and (b) ‘it is seen as a

means of earning mone$f.On the contrary, he defines litigation ‘as a gtloidg’

where, ‘litigation is seen as a means of bringitigeo people to account for their
y 27

activities’”" Hence he tries to answer whether awards of pendavmages promote

the good sort of litigiousness or the bad sort.

Here we will not get into the details of his cléissition for the simple fact that it
does not really answer the question we ask. Raghéocuses on the possible effects
of punitive damages awards on socially beneficieliviies®® and subjective
intention of a plaintiff. The first one is totallyrelevant to our question, where the
latter proves to be irrelevant as the judgmentpiamitive damages is based on the
intentions andconductof the defendant and does not take such an ioterdr
incentive of the plaintiff into account, unless thetual behaviours of the plaintiff
has led the wrong occur against him. Therefore ctassification he made is of no
significance from the practical point of view. Asratter of fact, he concludes that

punitive damages do not cause either form of biagldusness because whichever

% N J McBride, ‘Punitive Damages’ in P Birks (eWjrongs and Remedies in the Twenty-First
Century(Clarendon Press, Oxford 1996) p.196

*ibid

% He argues that the availability of punitive dammgeight have a ‘chilling effect’ on socially

beneficial activities, due to the fear it imposespaople.
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interpretatiof’ is taken by people as regards punitive damagéssinothing to do
with the punitive damages itself, but the peopldseady formed’ attitude towards

litigation.

Going back to our original question, it is not @aable to conclude that unfounded
litigation could be increased by the availabilifypounitive damages, because simply
the judicial system does not allow that to hapgére examination of a case at the
preliminary procedures enables courts to throw e caut without a trial if it is
unfounded. Furthermore, as pointed out by the Lam®@ission in its report, ‘the
high cost of litigation, coupled with the prospeéthaving to bear the costs of the
opposing and successful side in any litigatioikely in any case to be a significant
deterrent to any plaintiff who are considering wWieetto bring unfounded claim¥.
Therefore, this argument against punitive damagas be dismissed without the

need for further discussion as the argument itsélinfounded’.
4.3 Punitive Damages: Justifying Consumer Incente

Despite being the focus of arguments, punitive adggaacould be a very efficient
tool utilised to provide access to justice for tomsumers with their claims relating
goods that have quality defects. As mentioned ezaiili is evident that consumers
have a disincentive to sue the sellers for theipualies as to the quality of the goods
they have purchased. This could be remedied bga&sang their incentive by means
of punitive damages awards and prove the inconmegrievorthwhile in the end.

Such a formulation has the capacity to enable iddal consumers vindicate their

2 McBride states that the availability of punitivardages can be seen ‘either as encouraging
plaintiffs to enrich themselves at the expense efeddants or as encouraging people to bring
wrongdoers to account’. ibid, p.197

30 Law Commission (1997) (n 10) [1.30] p.101
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rights. However, it is far from being straightfomgda First and foremost, consumer
incentive needs to be tested and justified vissatwe vitals of the nature of punitive
damages to benefit from this institution. Our argumis to validate the availability of
punitive damages for consumer disputes regardinggwith quality defects will be

submitted in four main categories.
4.3.1 Justification: The Practical Need

The concept of consumer protection can be cladsdmrording to the narrow and
broad interpretations. The narrow dimension equiaigsotection of consumers via
legal and administrative measures that mainly hayeventivepurpose, which
usually corresponds to public enforcem&n®n the other hand, a broader approach
is concerned with the overall protection providetijch has a remedial aspeictter
alia, access to justicandredress mechanisnavailable to consumers. Although the
ideal is to provide protection for consumers in ti@row sense, it is merely a
utopian, and deviations from the law are inevitabléhin a society. Therefore, a
realistic and efficient protection system cannottbeught without including the
broader dimension, that is to say redress mechanthat remedy the consumer

when preventive measures are breached.

As is explored in the previous chapters of thisithethe current legal system of the
EU proves to be insufficient to provide the desileeel of consumer confidence to
encourage cross-border purchases within the Intddasket via the Internet. The

policy making discussions and targets set for ploigpose could not somehow reach

the individual consumer for various reasons (wlaoh the subject matter of another

31 For a discussion on public and private enforcepme® section 1.4.1 on ‘The Potential of Private

Enforcement’
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thesis). This natural deficit of public enforcementild be counterbalanced through

the implementation of efficient individual privateforcement instruments.

The Internet is the most achievable and the mostnoan means of engaging in
cross-border transactions for an individual consunidonetheless, the existence of
cross-border factors in an online purchase unddlptdds to the disincentive of
the consumers, if they were to be seeking for ssdrBrotecting consumers in this
global marketplace proves to be a substantial ehgd. The uncontrollable
globalisation movement brought by the Internet hattected many efforts by many
countries and international/regional organisatiamsthe direction of protecting
consumers. There is still a very long way to gobefiny State can claim that their
consumers are protected well within this global kegplace. In reality, no entity,
whether a State or a supra-national organisationldcever be able to provide full
protection for their consumers taken the nature aapabilities of the Internet. This
drawback can only be compensated for lmplementing effective redress

mechanism$o the use of consumers.

Punitive damages, is arguathe most potent individual redress mechanitbat the
consumers could be equipped with. It may provideititentive for the consumers
to take their disputes to courts. After all, theiimaeason for not suing the

counterparty in a consumer dispute was given afnignthe disturbance unworthy

32 Although there are recent EU initiatives on fostgipublic enforcement and establishing collective
redress mechanisms as well as developing ADR schémniackle problems with consumers’ access
to justice, which have been discussed in Chapterthis thesis, the outcome of such policies are
approached with caution and yet remains to be $eamy case, the situation referred here is withou

prejudice to any particular initiative, but to thetential of public enforcement itself.
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taken the price of the goods in question into antBUNot assessing the award for
damages with reference to the price of the proguathased, but with regard to the
punitive elements involved would give rise to tlveaed of a higher amount by the
courts, which could potentially make the inconven® worthwhile for the

consumers. To empower consumers with effectiveapgivenforcement tools is

important as it facilitates th@nsumers’ access to justice

Providing consumers’ access to justice is one @f phiorities in the modern
consumer protection movement. The concept of adogsstice incorporates ability
to obtain redress through procedures thatraped, fair, inexpensiveand easily
accessiblé’ To form a system that enables individual consurteisvoke punitive
damages against a business, regarding goods vathygdefects, and to form it at a
best possible accessibility level for the consumeuld remedy the gaps in the
existing legal system and enable justice to beeskrizor a consumer to know that
even if things go wrong with a transaction (whetdemestic or cross-border) he

will still be able to obtain a remedy, by whitle may win more than he lpshay

33 According to a recent Eurobarometer survey, whemsemers, who had encountered a problem
when buying goods or services, but who had not naactemplaint about it, were asked the reasons of
it; two answers were given above all others:p29 centsaid that the amount of money being too
small to be concerned about, while p&r centlacked the confidence in getting a satisfactory
resolution to the problem. Flash Eurobarometer,nsCmner Attitudes towards Cross-Border Trade
and Consumer Protection’ (Analytical Report) (FI&$299) (March 2011), p.45
http://ec.europa.eu/public_opinion/flash/fl_299 petf(last accessed in July 2011)

34 The UN Guidelines for Consumer Protection providésvernments should establish or maintain
legal and/or administrative measures to enableuwoass, or as appropriate, relevant organisations to
obtain redress through formal or informal procedutieat are expeditious, fair, inexpensive and
accessible. Such procedures should take partiesleount of the needs of low-income consumers.’
United Nations Guidelines for Consumer ProtectiDepartment of Economic and Social Affairs,

New York (2003) [E 32] athttp://www.un.org/esa/sustdev/publications/consuompten.punitive

damagesflast visited in December 2009)
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categorically enhance his confidence, provided thatredress mechanism is easily

accessible and operates efficienthy.

In conclusion, an effective private enforcementtrimaent has the potential to
remedy for the deficits of the preventive-protegtmeasures to the advantage of the
consumers. As private enforcement instruments asiggded for the consumer to
activate, they empower individual consumers. Tlwesfas long as the system is
established on an accurate basis, punitive dama@es a momentous potential to

increase consumer confidence.
4.3.2 Justification: The Socioeconomical Need

Perhaps a more important advantage of employingtipendamages from a
collective point of view is thedeterrent effectpunitive damages may have on
businesses who act fraudulently in their dealings wonsumers. This benefits all
consumers as it could create fireventive effect the legislation lacks to provioa
the other hand, it helps to create a safer anthetemarketplace that benefits both
consumers and honestly operating businesses. Teealee effect that discourages

fraudulent businesses also prevents unfair connpetitat harms honest businesses.

In today’s modern society virtually every membertbé society is a consumer.
Therefore their access to justice is essentiahfaimtaining social justice. Existing
remedies and more importantly their accessibiltiyndt appeal to most consumers;
therefore consumers tend to deal with the busisedss imply minimum risk. This
in practice means dealing with larger and well-knolarands, which are easily

accessible to the consumer. The same applies tneopurchases as well. This

% The types of mechanisms referred here are ordicauyt systems, as opposed to various ADR

mechanisms available, in line with the explanatigiven in Chapter I.
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apprehensiveand non-confident character of the consumers may be further

strengthened by empowering them with punitive daeeas an efficient remedy.

On the other hand, punitive damages may also hasitive impact for the proper
operation of a free market. Consumers are one efefisential actors in a market
economy. The flow of an economy is largely dependamm the actions of the
consumers. Where consumers feel more confidentrtfadye more purchases, which
increases production and lead to more investmamdsnaore demand for labour.
This stimulates the whole economy. The steps ta&eancrease the confidence of
consumers may save the State from interventiongdalate the operation of the
market, as it would eventually regulate itself. Tuse of punitive damages is very
efficient to achieve this goal as it would cause fitaudulent businesses to step back
and operate in a more acceptable way due to therrdete effect of punitive
damages. Thisleterrent effectombining with themore confident consumersay

well lead to a better and stronger economy thagéfisreveryone.

Beale underlines the situation as: ‘Consumers ateriously unlikely to sue and
thus may not discipline the market adequat&lyHe suggests that instead of
creating deterrents via private action, it is adyepption for ‘our system’ (English
system) to leave the job of policing the marketptdlic authorities such as the
Director-General of Fair Trading, despite admittitigeir present powers being
inadequaté’ Yet the reasoning behind this suggestion is nearcand this author

does not see any convincing reason as to why tbheidwals should not be

% H Beale, ‘Exceptional Measures of Damages in Gaititin P Birks (edWWrongs and Remedies in
the Twenty-First Centur{Clarendon Press, Oxford 1996) p.245
%"ibid, p.246
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empowered by private enforcement tools to suppléntbe existing public

enforcement tools, which prove to be insuffici&ht.

The behavioural habits of consumers evolved in Igegrs. As ‘consumer rights’
are a relatively new concept compared to the entstedf consumers, it is not yet
very well absorbed by the consumers. Consumers Wwaueed their rights towards
redress for substandard goods for decades, whads l® the unjust enrichment of
the businesses, whether manufacturer or suppli€he punitive damages awards
that the consumers could get can be seempayg-backor redistribution of wealthn
that sense. This equatesrgalistribution of justican the society from a socio-legal
point of view. Consumers, who take a private redkp benefit the public good, and

this should be rewarded by punitive damages awards.
4.3.3 Justification: The Political Need

Every piece of legislation is made to implemenblgy, and it is policies that shape
the law. Conventionally, legislation is preparedtbg Parliaments (or the relevant

committees/institutions set up for that purposdlptang a policy that underlines

% ‘Empowering consumers by giving them access tormftion and redress’ is cited as one of the
objectives of the Office of Fair Trading as well‘Bsotecting consumers by preventing abuse’. OFT,
‘Consumer Affairs: the way forward’, ‘A Consumerr&egy for the Office of Fair Trading’
(September 1998) p.5, at:
http://www.oft.gov.uk/shared_oft/reports/consumeotection/oft241.punitive damageg@ast visited

in November 2009)

39 According to the key findings of a survey by th&TQ an estimation of the overall value of

revealed consumer detriment in the UK economy dkerlast 12 months is £6.6 billion due to
problems with goods and services purchased. OFdns@mer Detriment — Assessing the frequency
and impact of consumer problems with goods andeesV(OFT 992) (April 2008) p.4, at:
http://www.oft.gov.uk/shared_oft/reports/consumeotection/oft992.pdf(last visited in February
2010)
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the requirement and justification of such legislatiToday most of the consumer

laws of the Member States are directed by commompélldies.

Some policy papers regarding consumer protectiainenEU were explored in the
first chapter of this thesis. As is noted there, ithportance of consumer protection
in the EU is widely correlated with the Internal et policy. The EU aims for a
Single Market that is fully integrated. Free movemeiles are put into place to
make this happen. The Internet appears as the enasal tool for the EU citizens
to access to the whole EU market. This virtual tbalving the potential of being the
thrust of integration, is of great significance tbe policy makers of the EU, and
needs to be promoted. That is where maintainingifaicent level of consumer

confidence becomes vital for the EU, which is ttaetgrg point for this thesis.

The EU, having strictly pursuing its market integra policy, ensures that all the
prescribed measures necessary to achieve thisagp#hken by the Member States.
This is a political intervention by law, albeittime benefit of the consumers. It is not
difficult to conclude that the Internal Market peof is not yet accomplished by the
EU. Although it is a difficult project with lots afomplexities, the EU has to take
more drastic action to make it work. Employing pivwei damages could be one such
action to increase consumer confidence and to eageuconsumers going across

borders within the EU.

4.3.4 Justification: Legal Creativity

The proposal for employing punitive damages forstwner disputes concerning
goods with quality defects is a legal challenget asands. In this section, some of

the legal doctrines will be pushed to their linb§sthinking ‘out of the box
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Punitive damages are widely accepted to be tamdtie wrongs of torts, not
contracts. This rule is the one to be challengedthis section. The Law
Commission’s Consultation Paper concludes thattmendamages should not be

available for mere breach of contr&®tThe grounds were given as:

a- Punitive damages have never been awarded for bodadntract.

b- Contract primarily involves pecuniary losses rattte&an non-pecuniary; in
contrast, torts, for which punitive damages arerde@, are usually for non-
pecuniary losses.

c- The need for certainty is perceived to be greateelation to contract than
tort and, therefore, arguably there is less scapedfscretion which the
courts must have in determining the availabilityd aqyuantum of punitive
damages awards.

d- A contract is a private arrangement in which partregotiate rights and
duties, whereas the duties which obtain underdinedf tort are imposed by
law; it can accordingly be argued that the notib&tate punishment is more
readily applicable to the latter than the former.

e- The doctrine of efficient break dictates that caating parties should have
available the option of breaking the contract arayipg compensatory
damages, if they are able to find a more remuneraise for the subject
matter of promise. To award punitive damages wdaltl to discourage
efficient breach?

These reasons given above for excluding breachoofract from the reach of
punitive damages will now be tested respectivelgmfr consumer contracts’

perspective.

a- This first reason given will be dismissed withougadission for the sake of

‘thinking out of the bdxand ‘challenging the conventional’

b- This statement is correct in the sense that thesfat proposing the use of

punitive damages is somehow related to the gootts quiality defects that

0 Law Commission (1997) (n 10) [1.71] p.118
“ibid, [1.72] p.118-119
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the consumers purchase. So, it would mainly be aurpary loss for the
consumer. It is however timely to clarify that {henitive element referred in
this proposal is not the fact that the goods soldansumers are faulty, but
rather the unacceptable conduct of the business vapproached by a
consumer with a request to obtain a remedy forfaléty product. What is
being punished would be thigsapproved conduatf the business, which is
of a non-pecuniary characterOn the corresponding side the consumer
would be awarded the damages, which would not @ompensate the
economic loss, but also restore the ‘dignity anid-respect in the face of

corporate power*?

c- This assertion has also got a valid point in sayivag there is supposed to be
more certainty in a contract compared to a tortfalet, the only thing that
might go wrong with a contract is a breach of angdk where the
possibilities are virtually endless in tort. In th@ontext it is true that the
courts are left with a relatively less amount ofadt process the case to
assess the applicability and quantum of a pospilntétive damages award. It
does not at all indicate that there is less scopédifcretion, as the discretion
is exercised on assessing the gravity of the drsaed conduct of the
defendant, and whether such a conduct could beidmes as having
punitive elements, and if so what amount would perepriate to award as
punitive damages. In the case of consumer coniréioés conduct of the
business that is expected to be punished would bestegard the reasonable
contact the consumer tries to make regarding dyfggdod or to keep the

consumer in suspense with vague promises with dipe that the consumer

“2Ramsey (2003) (n 2) p. 19
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gives up. The fact that these scenarios are limitednsumer disputes, does
not affect the judgment of the courts in any wakefefore, this reason is

concluded to be irrelevant for the purpose of ttegpsition given.

d- This reason given is perhaps the most notewortleyadrall as it focuses on
distinctive features of contracts. The first one tet it is a private
arrangemenbetween the parties. It means that it is negotiatetconcluded
at will. This brings out the famous principle éf€edom of contratinto the
present analysis. Nevertheless, a legal analysiteeoproposal tested could
not be thought without challenging it against tprnciple. This theory is
based on the assumption of parties bargaiasigqualsn a free market and
therefore there should be as little State regulabiointervention as possible.
Here one raises the question whether there is @qumlity, which is the
prerequisite for this theory. In consumer contrabisre is a considerable
inequality in bargaining powerespecially where the contract is concluded
online in a bargaining position aaccept or ‘reject options given to the
consumer. In this case the freedom of contractediced to freedom to
accept or reject the contract rather than negngats terms and conditions.
The modern law trims down the scope of the claksieav of freedom of
contract to the advantage of the disadvantagedpgrao offer more
protection as a responsibility of the State. In @aywconsumer contracts
incorporate public elementand that is why, they are treated with special
rules that providerivileged protectiorto consumers in order testore the
balancethat was lost during the bargaining phase. Thstexce of public

elements in consumer contracts invalidates theoviaflg argument that
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qualifies civil wrongs in the form of tort as mgoanish-worthy compared to

contracts due to their public rudiments.

e- The classical contract of law envisages the perdmge of all contractual
duties and termination of the contract by perforoganThe nature of the
contracts allows non-performance, provided that tbensequential
compensation is paid to the other party/partiesother words, no contract
can be enforced for performance, but the terms @mtitions of non-
performance, such as compensation and penaltyesdaase enforceable in
case of non-performance. When it comes to consucoetracts, non-
performance or mal-performance of a contract cafreotfavoured by an
opportunity that mayinancially justify an efficient breachby the sellers.
The doctrine of efficient break is basically inteddfor equal partiesthat
bargain in a free market, with a rathexde focusegurpose. As regards the
consumers the focus is thee valueof a product rather than the resale value,
seeing that a classical consumer purchasesofsumptiomrather than trade.
In fact, such breaches of consumer contracts majnagause unjust
enrichment to the businesses due to the unwillisgred the consumers in
pursuing their claims within the current legal feamork. This only is a good
enough reason to employ punitive damages to rertteglynefficiency and
unfairness of the legal system. Therefore, this dagument as well can be

dismissed from a consumer contract point of view.

As Beale points, ‘the law of contract may have aegal part but each contract is of

a specific type, and what is appropriate in onetextrmay not be so in anothét.’

3 Beale (1996) (n 36) p.219
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Here is the perfect example. All the reasons gibgrthe Law Commission may
have a valid point for contracts in general, bugtitgy them against consumer

contracts fails those reasons or triumphs over aibetter reason.

Modern law requires legislators to think and aen$-conventionato maintain
justicein dealing with complex and challenging issuest, Yiet all the events of life
occur according to established legal principleseréhhave been various inventions
in legal systems to respond social, economicaltaoknological developments and
requirements that do not fit the descriptions ie tid book$” That is why,
legislators need to be brave in legal creativitgl ant avoid enacting laws based on
new or modified concepts to fulfil social requiremenand fill agap within the
legal systemUIltimately, it is more important to maintain jicg than maintaining

the conservative nature of law.
4.4 Punitive Damages: Creating a System to Work
4.4.1 The Nature of the Liability

The nature of the punitive damages lies in thesinesses’ responsibility to
consumersregarding the quality of the product sold. As poesgly explored in
Chapter 1l, quality of a consumer product can laBicbe assessed by its
compliance with theconsumers’ legitimate expectationsfrom that product.

Therefore any defects in quality breaches the cah¢ract and renders the product

“* For instance the concept of ‘product liability’deeated and well established despite strict ‘privi

of contract’ rule in law. It is a hybrid structuregither contractual, nor tort. Yet the relatiopshi
between the parties involved is accepted by lavaikghe doctrine ofculpa in contrahenddgfault

in negotiation) has been developed and acceptethdst civil law countries despite its non-
contractual character in real. This has been aedegst a contractual theory by some countries, where
regarded as tort based in others. Its real nasustili controversial, while its existence is renisgd

by law.
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faulty. According to the ‘consumer confidence ertiag package’ proposed, in
case of a faulty product, the manufacturer of ttuelpct (and/or its representatives)
in question and the credit card company, who in¢gliates for the payment as
connected lender, shall be responsible to the eonesas well as the seller of the
product. That is to say, provided that the martufac of the product in question
has a representative of any kind in the consung@idgse of domicile, and the product
was paid for by a credit card, the consumer woalklthree possible counterparties
to make a claim from in case of a quality defedie Thature of the liability for

punitive damages will be examined according tocithenterparties.

The first liability is the sellers’ liability, duto its relatively strong legal position as
the primary counterparty in consumer disputes @EkJ. The liability of the sellers
for quality defects are recognised in the EU, drelgellers are legally required to
provide remedy for faulty goods.The current legal framework does not prescribe
any specific provisions regarding the manner, thesamer claims or complaints
concerning quality defects would be dealt with.bEomore precise there is no legal
sanction for a seller who does not deal with coreucomplaints properly. In a way
it is legally implied that the sellers one way or another have to nedpio the
consumer claims and provide appropriate remediestefore, the duty of the seller
to respond to consumer complaints or claims magiten as part of the implied
terms of the sale contratt.In that regard, it can be labelled as extended

contractual liability.

*5 Council Directive (EC) 1999/44 on certain aspaiftshe sale of consumer goods and associated
guarantees (the Consumer Guarantees Directivép[10J L171/12

% This duty does comply with the test submitted byrdl Simon of Glaisdale iBBP Refinery
(Westernport) Pty Ltar Shire of Hasting$1977) 180 CLR 266, 282-283, where he said thatai
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In the very small possibility of the seller to laé&en to court regarding a faulty good
could only result in honouring the claim of the somer, plus the court fees in the
worst case scenario. So it is not uncommon that alesumer claims to go
unresponded and in many cases have a relinquigifiiect on consumers. Avoiding
to respond and to honour a valid claim from a camsmumay be seen as trivial at the
first glance, but as has been explored throughbetdhapter it has significant
cumulative implications. Therefore even one ‘brusha&f claim of a minor
financial scale is of great importance as it coutgs a small piece of a collective

injustice.

Despite the acceptance of the fact that the sdil@ve to respond and honour valid
consumer claims regarding a quality defect in tradpct purchased, the breach of
that requirement does not by design invoke punitiaenages liability. Therefore,
taking into account the previous justifications ttlaveal the need for such a
regulation, punitive damages liability needsexlusively designed statutory base
to be employed in cross-border distance consumaetras. As Mr. Justice
Underhill submits in his judgment iHalliday v HBOS PlI¢ ‘The defects of the
general law, if such they be, cannot be remediednplying terms into individual

contracts or classes of contratt.’

‘not [...] necessary to review exhaustively the auties on the implication of a term in a contract’,

but that the following conditions (‘which may ovapl) must be satisfied: ‘(1) it must be reasonable
and equitable; (2) it must be necessary to givénkss efficacy to the contract, so that no ternh wil

be implied if the contract is effective without {8) it must be so obvious that “it goes without
saying”; (4) it must be capable of clear express{bhit must not contradict any express term @&f th

contract

47[2007] EWHC 1780 (QB) [10]
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The rationale behind the punitive damages in owmteod is topunishany kind of
unacceptable behaviouof the businesses, whdeliberately and outrageously
disregard the consumers’ rights, and take advantdgthe consumers’ weaker
position and disincentive to seek justice, wiiéterringothers from behaving in a
similar way. Here emphasis should be given to #et that businessegek profitoy
this sort of a deliberate conduct. This simply mgust enrichment, and needs to be
remedied. It should be noted that the punitive dggeawards, being a kind of civil
fine, do not reflect neither the loss suffered bg tonsumer nor the gain made by
the seller. As Cane notes, ‘They are a respong@eaconduct of the defendant
which attracts liability and not to the consequenathat conduct in terms of losses

or gains.*®

Given these explanations, manufacturers’ liab#gityl credit card issuers’ liability is
based on the same grounds. They are equally liablae consumer for quality
defects. As the liability from quality defects i @ joint and several nature in our
hypothesis, the consumer has three potential cpartees, where he can address
his claim regarding faulty goods. Therefore, whaodhe claim is directed at would
be responsible to respond to that claim appropyiathough the origin of the
liability may be claimed to be the sale contrdais goes beyond it. That is why this
extended liability must have its basis in statutprgvisions. Taking these elements
into account, the nature of liability may be pronoed to bancorporatedin these

business parties’ legal liability for quality defein a consumer product.

8 Cane (1996) (n 14) p.303
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4.4.2 The Scope of the Liability

The liability for punitive damages is on the busses, who breach their legal
obligation by deliberately acting in a way thatrdgards the consumer’s entitlement
to remedy any quality defects in the purchased ymbd hepunitive elementhat is
worth punishment is théisapproved manner of the businessely regardless of the
scale or even the justness of the consumer claitimately, businesses have the
right to dispute the validity of any claim from tle®ensumers, but it should be

communicated with the claimant consumer.

Here, attention needs to be drawn to the fact tirdike liability for faulty goods,
punitive damages liabilitghould not be of a joint and several natufée reason for
this is the punitive nature of the liability in qgi®n. The punitive element involved
urges the principle of thendividuality of punishmentPunitive means punishable
and punishment is individual. Disregarding thisnpiple would mean disregarding

the punitive nature of these damages.

In terms of consumer protection, one may argue $s@h a conclusion would

contradict with the eéasy access to a counterpartgrgument we have been
repeatedly establishing throughout the thesis,esiaocessing to the wrongdoing
counterparty may be difficult or even impossible file consumer. The answer to
this argument is twofold. Firstly, it should be @dtthat punitive damages liability
that is aimed to be established has little to dih wonsumer protection, but more
with consumer confidencaccess to justicandmarket regulationThe propositions

put forward in the previous chapters already aftbedprotection that the consumers
need in their claims regarding faulty goods. Thua@ceconomic loss suffered by

consumers can be remedied by their claims towamsufacturers and credit card
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companies as well as sellers. This on the othed hanan extra incentivefor
consumers to sue the wrongdoing counterpartieshigir unacceptable behaviours
that disregard consumers’ claims by not respongiagerly or not responding at
all. The purpose is to havepaeventive and deterrent effeah businesseswvhile

incentivising consumerand ultimatelyegulating the market

Secondly, contrary to that argument, confining puai damages liability to the
wrongdoing party only in factmpowers ‘easy access to a counterpaatgjument
as it strengthens the presence of the businesses i@&diable and accessible
counterparty for the consumers. As revealed prelWpwonsumers habitually tend
to contact the sellers in their first attempt ttvea dispute regarding faulty goots.
In such a case if the sellers respond to the coesim a positive manner with the
thrust of the deterrent effect of punitive damagasst of the consumer disputes
would be solved by dealing with the sellers onlythaut the need to take it any
further. This solution is more convenient for thehsumers than trying alternative
routes. The same scenario is valid for manufaciuaiad credit card issuers as well.
Besides, assigning the wrongdoing business as dlee responsible party would
reinforce the effect of punitive damages, as ivésathose wrongdoers with no

leeway to avoid liability and thus accumulatingheir deterrence.

A further issue that requires clarification is wimeat punitive damages for the
purpose of this thesis may be insured againss Hccepted that it is contrary to

public policy to allow an individual to enforce arsurance policy that indemnifies

%9 See: Standard Eurobarometer 57.2, Flash Eurob&eorh28, European Opinion Research Group,
‘Public Opinion in Europe: Views on Business-to-Gomer Cross-Border Trade’ Report B (2002)
at: http://ec.europa.eu/public_opinion/archives/ebs/@B5_fl128 en.punitive damagesiast visited

in January 2010) p.9; Genn (1999) (n 1) p.106; Gand Paterson (2001) (n 1) p.54.
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him against a fine or other punishment imposedctmmitting a criminal offence,
at least where the offence involved deliberate aridact®™® Would an insurance
policy that indemnifies a business against punitileenages also be contrary to
public policy? And more importantly, would such insurance distin¢ deterrent

effect of punitive damages?

The idea to insure against a punishment appeaisetanappropriate and also
contrary to the purpose of legal sanctidh¥et, it is important to make a distinction
between criminal and civil punishment. Here the kagis is on the degree of social
disapproval of a conduct that induces liability.chminal punishment, the degree of
social disapproval is significantly higher. Thatw#y such conduct is labelled as
‘crime’ and dealt with within the criminal law i first place. Civil punishment on
the other hand has less gravity, which preverftem being labelled as ‘crime’; but
reflects a level of social disapproval, which skgtes the imposition of some
deterrent sanctions. Although this classificatioaynsupport an argument in favour

of the insurability of punitive damages, it is difflt to find a conclusive answer to

%0 See: S J HazelwoodP&l Clubs: Law and Practic§3 edn LLP, London 2000), p.149-152; J
Birds, Modern Insurance Law4" edn Sweet & Maxell, London 1997), pp. 234-24&ncashire
County Council v Municipal Mutual Insurance L{d996] 3 WLR 493, 502B-GAskey v Golden
Wine Co[1948] 2 All ER 35, 38C-E (Denning, J.); Law Conssion (1997) (n 10) Part 1V,
Exemplary Damages [4.108-4.112]

°1 The State of New York Insurance Department issueitcular in 1994 which sets out the position
of a liability insurer faced with a claim for antémtional wrong. The Department's position is that
liability insurance coverage for intentional wroriggrohibited for two reasons:

a) intentional misconduct lacks the element ofttigy’;

b) indemnification of wrongful conduct that is intenal is against public policy.

According to the Department, courts have held thtte relationship between the wrongdoer's act
and the resultant harm is fortuitous, rather thaerided, coverage is permitted. Circular Letter 6lo:

(1994) athttp://www.johnsandercock.com/group/cl94_06.Htast visited in February 2010)
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this question by merely concentrating on this daf&sgion due to the hybrid nature

of punitive damages.

The leading case on this issueL&sncashire County Council v Municipal Mutual
Insurance Limited? Here it was held that it was npér secontrary to public policy
for a person to be indemnified by insurance agathstr liability for punitive
damages. The decision was upheld by the courtpéapbut it was emphasised that
the public policy did not require that the locakraarity should be prevented from
insuring against the consequences of its ‘vicatibaiility. This case confirms that
insurance against punitive damages is not contrarypublic policy, where the
liability is of vicarious nature Nonetheless, the position where the person agains
whom the punitive damage award has been made ssddsinity under his own
insurance policy is still a grey area. The Law Cassmon on the other hand
interprets Simon Brown LJ’s judgment as suggestimgt the court’s approach
would be the same and ‘insurance would be permétesh in relation to a personal

liability to pay an exemplary damages award’.

In line with the Law Commission’s proposal, thigtaar too, favours the position to
be left in liberty. For that purpose, first it istrclear why it should be banned on the
basis of public policy where the case is uncertéhre general principle underlying
the law of contract requires that the commercialtiaxts ‘ought not to be lightly
interfered with by courts or even legislatioh.This has also been maintained by

various judgments. For instance, Sir George J&4Retubmitted that:

2[1996] 3 WLR 493
3 Law Commission (1997) (n 10) [1.194] p.91
**ibid, [1.242] p.168
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[... ] if there is one thing which more than anatbeblic policy requires is
that men of full age and competent understandiragl $fave the utmost
liberty of contracting, and that their contractsenhentered into freely and
voluntarily shall be held sacred and shall be aex&@drby Courts of justice.
Therefore, you have this paramount public policycomsider - that you are
not lightly to interfere with this freedom of coatt>°

Simon Brown LJ has also held that: ‘..] contractkould only be held
unenforceable on public policy grounds in v@igin cases The courts should be

wary of minting new rules of public policy when tlegjislator has not done s8.’

It is generally accepted that the wilful or delieer damage done by persons other
than the insured is insurable, whereas, loss oldamwhich is inflicted deliberately
by the insured himself is not. Therefore, tlleliberateé nature of the misconduct
may be pronounced to constitute the focus of argusnegainst the enforceability of
insurance policies against punitive damages orpthiic policy grounds. The two
competing interests need to be addressed to cldni$y question. The idea that
favours to enforce an insurance cover despite pubdilicy concerns, usually
stresses thenportance of compensatipwhereas the idea against the cover stresses
the seriousness of the aof the insured and thienportance of discouraginghat
kind of behaviour’ Based on these grounds given, it is safe to saytlie purpose
that is sought to be served by not enforcing sucimaurance cover would already
be achieved by instituting punitive damages. Thathy; it becomes more crucial to
safeguard the damages payable to the consumehe asctim third parties, rather

than emphasising deterrence and disapproval.

%5 Printing & Numerical Registering CoSampsor{1875) LR 19 Eq 462 (cited from ibid note)

%% |Lancashire County Council v Municipal Mutual Insoce Limited[1996] 3 WLR 493 (emphasis
added)

"M Clarke,Policies and Perceptions of Insuran(@larendon Press, Oxford 2003) p.221 (emphasis
added)
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Here some analogies may be helpful to further strdge argument on the
enforceability of insurance policies in relationgonitive damages that may involve
a deliberate misconduct. According to Road Trafat of 1988, it is compulsory
for vehicle owners to be insured against third ypaisks>® Having a motor
insurance cover is a legal requirement and the rgerexclusions to such an
insurance policy do not take into account whettmeinaident was due to the fault of
the insured’ On the contrary the purpose of the insurance fgatect third parties
against death or bodily injuries or property dansagaused by incidents regardless
of the fact that whether it is the result of anident ornegligenceor evendeliberate
act The intention of the insured is irrelevant foe ghurpose of the motor insurance
cover.?® This, although may be seen in contradiction tolipymolicy, is quite the
opposite, for public policy reasons. The need tdqut the public, triumphs the need
(if there is any) to not permitting insurance ddeiberate misconduct. This simply
reveals that there is not a public policy that ssaeely demands that insurance
against punitive damages cannot be permitted. & pplies for product liability
insurance as well. Accordingly, even if the negtige cannot be proved, a strict
liability regime confirms liability, where the caat®on, damages and defect are
proved by the consumer. The point here is thatn everofessional negligence,
despite the fact it may physically harm peoplelisved to be insured and even

recommended, albeit this is not compulsory. In light of these examples, it is

%% Part IV, Section 143

¥ The exclusions generally involve the vehicle, beirsed for a purpose other than stated in the
cover; being driven by a person who is not namethéncover; being driven by a person who does
not hold a valid driving license; being in an umsaf unroadworthy condition, or does not have a
valid M.O.T. certificate.

80 Although reckless driving is an offence accordinghe Road Traffic Act 1988, this is the criminal

dimension and is out of the scope of this thesis.
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difficult to find a valid point to conclude that i$ contrary to public policy for
businesses to indemnify themselves by an insurpoloey against punitive damages
that may arise from consumer claims regarding t#atonformity of the goods with

sale contracts.

Second, the argument that suggests that availalfitinsuring against punitive
damages would render the ‘deterrent’ purposeseant¥fe, does not fully represent
the case. Here attention should be given to theowolg: insurance policies
generally have limits of liability and deductiblesnsurance premiums are
experience-rated and increase should a claim be;nsatte the insurance premiums
are calculated via risk assessments, the existehtégh number of claims may
render the applicanuhinsurablé due to high risk. Therefore, thaeterrent effect

albeit diluted to some extent, would still be prease

Next, all the aims sought by punitive damages wdaddutile if the plaintiff does
not sue the defendant due to the unavailabilitinaincial capacity of the defendant.
At this point, the existence of an insurance poégginst punitive damages not only
secure any amount awarded to the plaintiff (attleéin the limits of the insurance
policy), but also ensure the permanence of theeBydteeping the incentive alive
Considering that an insurable interest should serveseful social or economic
purposée’ an insurance policy to cover punitive damagetsomers would surely

serve such a purpose.

Following the design specified in the first Chaptand for the possibility to

facilitate the rather eager proposal on institutmgnitive damages liability, it is

%1 Clarke (2003) (n 57) p.20
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essential — more than ever — that the scope oprbygosed legislation is limited to

cross-border distance consumer contracts withirethe

Taking those rationales into account a possibleutstey text may well read as

follows:

A business for the purpose of this [Regulation]lishrclude: (a) the
seller: any natural or legal person, who under rareet, sells consumer
goods in the course of his trade, business or gsair; or (b) the
manufacturer: manufacturer of consumer goods, thgporter of
consumer goods into the territory of the Communiy, any person
purporting to be a producer by placing his namagemark or other
distinctive sign on the consumer goods; or (c) ¢banected lender: a
natural or legal person, who provides credit toeghd consumer due to a
pre-existing arrangement with the seller of thestwner goods, in the

course of his business, trade or profession.

This [Regulation] applies to all forms of distaremsumer sale contracts

with a cross-border element within the Community.

The provisions of this [Regulation] shall be deertetle of a mandatory

nature.

The businesses, who are liable to consumers irtiaeldo a claim
regarding goods with quality defects, must respinthe consumer who
notifies such a claim to obtain remedy against sgobds that fail to
satisfy the consumer’s legitimate expectations. uBhdhe businesses

ignore such a claim, or do not respond in due tionejo not somehow
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take the required actions in a reasonable time; breach their legal
obligation by deliberately acting in a conduct thdisregards the
consumer’s rights to remedy any lack of conformégg shall therefore
be liable for punitive damages unless the busisesar prove that they
were not aware of the claim due to a valid reasdmchv is not

attributable to them.

The plausibility of the consumer's claim regardiramy lack of
conformity with the legitimate quality expectatiosizall not be taken into
consideration when assessing and judging the cormfuthe business
that is asserted to entail punitive damages, sg &nthe business have a
legal responsibility to remedy such non-conformifiais rule does not in
any way deprive the businesses of their rightsgpude the viability of a

consumer claim.

The liability for punitive damages shall be based sole liability
principle, and therefore every business shall lablédi for their own

conduct, acts or omissions.

Where the seller proves that he was acting undeirstructions of the
manufacturer of the product due to the terms andditons of an
exclusive distribution agreement when he conductkd liability

incurring behaviour, the manufacturer shall betjgiand severally liable

with the seller for punitive damages for the corichfdhe seller.
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- Insurance policies that indemnify the businessesinayy punitive
damages awards for the purpose of this Act shallb® deemed as

contrary to public policy and thus shall be peredtt
4.4.3 How to Assess the Quantum of Awards?

Assessing the quantum of punitive damages awarfds fsom straightforward and
requires a lot of consideration. The main challehgee is in determining the
appropriate level of financial penalty. The quantawmarded needs to loketerrent

yetnot excessive

Various elements need to be taken into account wagsessing the award.
According to Lord Devlin irRookess Barnard ‘[...] everything which aggravates or
mitigates the defendant’s conduct is relev&htThe main determinant to be
considered is the conduct of the wrongdoer. Firsdl #oremost it should be
determined whether the conduct of the defendanhess showed a deliberate and
outrageous disregard of the consumer’s rights, iirgb whether it deserves a
punishment. Here special regard should be givethéoway the wrongful act is
conducted. For instance, whether the business adesmeitful or abused the

vulnerability of the consumer is to be considerdegtwvmaking an assessment.

Next, the financial implications of the conduct dege be assessed in terms of its
reflection as profit on behalf of the business.ahy case, the profit the business
made should not be equated to the plaintiff consisnhess individually, as that may

be misleading. For the assessment of a punitiveagam award purposes, one

should consider the profit the business makes asdban the business’s wrongful

62[1964] AC 1129, 1228
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attitude towards consumers, who deal with thatrimss. Therefore this assessment
is better made without taking the scale of theviratlial profit into consideration; but
rather focusing on the intention of the business deeking profit, since the
individual price of one consumer product may be, lavereas the cumulative effect
of a series of such demeanour may have vast fiaamaplications. It is essential
that in any case the wrongdoer is deprived of teebt directly derived from the
breach, whether in the form of a profit made oroasl avoided. It should be

maintained that, nobody should benefit from a dneac

The amount awarded should be sufficienti&er the wrongdoer from committing
further breachesLikewise the deterrent effect needs to bear trength toprevent
othersfrom engaging in similar conducts. The efficierafydeterrent effect should
not be compromised in any case. Where the quanfuaward assessed based on the
conduct is not sufficient to achieve deterrenceshbuld be increased to the
minimum deterrent level. The increase in the leMeawards is likely to increase

compliance’®

On the other hand, the principles wfoderationand proportionality should be
considered when assessing the award. As the Lawnr@xson puts it, ‘an award
should not exceed the minimum necessary to puhsidéfendant for his conduct,
and should be proportionate to the gravity of hieongdoing.** Seeing the

importance of deterrent effect, the Law Commissialso added to their

% This is a view reflected in the Consultation Paper‘Enforcement Financial Penalties’ by the
Financial Services Authority. FSA, Consultation 8a@9/19 (2009) [2.9] p.6
% Law Commission (1997) (n 9) [1.21] p.6
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recommendations that ‘for these purposes the coway regarddeterring the

defendant and otheffsom similar conduct as asbject of punishment®

Even though setting the deterrent effect as thenradierion in awarding punitive
damages is theoretically easy, the challenge hesranslating this idea into a
concrete award. Especially the large businessds asianultinational corporations
and financial institutions have advanced systemglwimay analyse the risk and
recommend the business to act against its legajaildns despite the risk of paying
punitive damages as it may still be deemed findiycidable. For instance, as
revealed earlier, only less thapér centof consumer disputes are taken to courts. If
this figure is taken as the current data, busirsessald still decide to not to comply
with their legal obligations where the punitive degas award is less than hundred
times of the profit made from one single consunredpct sold. Therefore, ideally,
the optimum efficient deterrent award needs to beerchined to challenge such
possible policy decisions taken by the businesgasst complying with their legal
liabilities. This is for an economist to analyseidathus outside the scope and

expertise of this thesfS. Yet, in any case, the quantum of the punitive dzesa

®ibid, [22] p.185 (emphasis added)

% For instance see: C Y Cyrus Chu and Chen-Ying gudBn the Definition and Efficiency of
Punitive Damages’ (2004) 24 (2jhternational Review of Law and Economi2gl-254; P A
Diamond, ‘Integrating Punishment and Efficiency Cemms in Punitive Damages for Reckless
Disregard of Risks to Others’ (1997) MIT DepartmentEconomics Working Paper 97-19, (2002)
18 (1) Journal of Law, Economics and Organisatidi7-139; R D Cooter, ‘Punitive Damages,
Social Norms and Economic Analysis’ (1999) BerkeRypgram in Law & Economics, Working
Paper Series 29, atttp://repositories.cdlib.org/cgi/viewcontent.cqiitde=1047&context=blewp
(last visited in December 2009)
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award should be sufficient to radically improve thastic ‘less than per cent

embarrassment on behalf of the systém.

The penalties of administrative nature such asoties imposed by the Financial
Services Authority (the FSA) for market abuse ottty Office of Fair Trading (the
OFT) for cartels generally involve more clear petedmined figures such as up to
20 per centof the firm’s relevant income or up to J@r centof the business’s
worldwide turnover. To apply a similar pre-detergdnfigure is not feasible for
consumer related punitive damages awards due graeeasons. Firstly, punitive
damages are private enforcement tools and unlites fby administrative authorities
they are invoked by the individuals upon individbaéaches and the awards go to
the plaintiffs. Secondly, punitive damages for eoner cases do not have a
dominant determinant to base the assessments pindtance, one cannot take the
profit made from the relevant consumer product sid account because it would
not reflect the breach that is sued for. Finalhg teterrent minimum that is aimed
in punitive damages awards may vary in every caddrathe course of time as well

and therefore requires as many variables to beidenesl as possible.

In conclusion, despite the difficulty in settingeal-cut rules to guide the quantum of
the punitive damages awards, this author beliekias the final figure should be
sufficient to provide efficient deterrence and dpso, should take the nature and
more importantly impact of the breach into consatien. Since there are countless
factors to be taken into account, providing judgeth broad discretion to analyse
the full context of each case would be the besertmufollow. All things considered,

any decision made by the judges would be well-gdednand more accurate than

%7 Genn (1999) (n 1)
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any pre-determined figures which would likely teréigard significant variables in

the assessment process.
4.4.4 Intra-Community Cross-Border Judgments and flércement

The potential punitive damages claims against neatufers and credit card
companies often correspond to domestic disputestlag@fore out of the cross-
border issues of judgment and enforcement. For ghgpose of this thesis,
enforcement becomes an issue where the defendantizgged in another country,
and in this case it is the foreign seller. Sinceenof the parties are jointly liable for
punitive damages, where the liability is on thdesgthe consumer needs to sue the
seller. This requires the consumer going crossdysravith his dispute with a
foreign seller. This section will deal with the uss this ‘cross-borderness’ brings

vis-a-vis jurisdiction, applicable law and enforaamh
4.4.4.i Jurisdiction

As regards cross-border issues, jurisdiction ovensamer disputes will be
examined within the scope of Brussels | Regulatuath particular reference to its

new insight to online consumer contracts.

The Brussels Convention of 1968 has been revisddeagntually superseded by
Brussels | Regulatidfi (hereinafter referred as the ‘Brussels I) of 28cBmber

2000, with effect from 1 March 2002. It is widelgc@pted that the traditional
connecting factors that are mostly based on gebgralplocation of parties or the

place where their commercial activities take place usually insufficient and

% Council Regulation (EC) 44/2001 on jurisdictiondathe recognition and enforcement of

judgments in civil and commercial disputes (Brus$dRegulation) [2001] OJ L/12/1
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indeterminate for connecting an online contractatarticular jurisdictiot? It
would therefore be safe to say that the need fatifiecation has also been induced

by the advance of Internet based commercial aetsvit

The provisions dealing with consumer contractscanaained in Articles 15-17 of

the Brussels I. Article 15 brings an exceptionhe general rule of jurisdiction set
out in Article 2, which mandates that the defendanst be sued in the courts of his
domicile, to the favour of the consumers confirmthg traditional view that the

consumer is theveaker partyto a contract. Article 15 (1) of the Brussels dtss

that:

In matters relating to a contract concluded by esq® the consumer, for a
purpose which can be regarded as being outsider&i®e or profession,

jurisdiction shall be determined by this Sectiofthaut prejudice to Article 4

and point 5 of Article 5, if:

(@) itis a contract for the sale of goods on instaiheeedit terms; or

(b) it is a contract for a loan repayable by instalment for any other
form of credit, made to finance the sale of goauls;

(c) in all other cases, the contract has been concladlda person who

pursues commercial or professional activities ia Member State of the
consumer’s domicile or, by any means, directs sutivities to that Member

State or to several States including that MembateStaind the contract falls
within the scope of such activities.

Article 15 (1) (c) is perhaps one of the most im@ot parts of the Brussels | as it
introduces some novelties when compared to itsgmesstor. First, it changed the
requirement under Article 13 (1) (3) of the Bruss€bnvention that the conclusion

of the contract must be preceded bspacific invitationaddressed to the consumer

% The traditionalist approach which views the onlirensactions asld wine in new glassieed to
appreciate the difficulty to determine the geogrephlocation of the parties at the time of the
transaction. They need to consider situations whteise almost impossible to identify the physical
place of the consumer due to the technologiesattheinces the mobility of consumers such as Wi-fi

and 3G internet connections from devices suchmatolps, PDAs and mobile phones.
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or by advertising in the consumer’s State. Brussefltbes not require that the
business directs its activities to a specific comsu A consumer contract is now
caught if the supplier pursues commercial or professional activitiga the
consumer’s State. However, it is not clear whatphease ‘pursues’ refers to, and as
Oren points out, it is difficult to state the exawokeaning in the context of e-
commerce as it might be given a wide interpretati@nging from continuous
business management, to more sporadic occurrerfcesnamercial activitie$’
Examining the wording of the Article which refes ¢commercial activities ‘[...In
the Member State where the consumer is domicilednOconcludes that the
commercial activities must have physicalreference or presente the Member
State in questioft This view is endorsed by Gillies, who maintainsttiihe
requirement suggests that the foreign businesssbase kind of ¢commercial

presencén the consumer’s jurisdiction’ such as a branchroagency?

To broaden the reach of the Regulation a secondhembimg factor has been
introduced in the Article 15 (1) (c)by any means, directs such activities ttwat
Member State or several states including that efdabnsumer’s, and the contract
falls within the scope of such activities. For therpose of the provision, it is
sufficient that the online seller directs its atttes to the Member State, where the
consumer is domiciled. Nevertheless, it is of grneaportance to determine the

boundaries ofdirecting testwith particular reference to e-commerce. It ipant

0 J.S.T. Oren, ‘International Jurisdiction over Qamer Contracts in e-Europe’ (2003) 52 (3)
International & Comparative Law Quarterly65-696, 676

"ibid, p.677

2 L.E. Gillies, ‘Addressing the “cyberspace fallacylargeting the Jurisdiction of an Electronic
Consumer Contract’ (2008) 16 (Bj)ternational Journal of Law & Information Technghp242-269,
252
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that virtually all websites can be accessed andedeanywhere in the world thanks
to the design of the InternEtTherefore, mere accessibility of a website isairly
not meant to constitute directing commercial atgi towards a State, where the
content can be viewed. It is rather determinednieylével of activity of the website,
which is usually classified as ‘active’, ‘passivedy ‘interactive’. It has been
submitted by the Commission that a passive websiteich only provides
information on goods and services, accessible enctiuntry of the consumer will
not trigger the protective jurisdiction, but theopision (Article 15 (1) (c)) rather
applies to consumer contracts concluded via amaatiee website accessible in the

consumer’s countr{/

The phrase ‘by any means’ is also significant agntds to indicate that ‘it is the
extent to which a business directs its activiteea tonsumer via its website that will

determine jurisdiction of the parties’ dispufe.’

Furthermore, Article 15 (1) (c) removed the pregigaquirement of Article 13 (1)
(3) that the consumer must take the State of his domicijlall the steps necessary
for the conclusion of the contract. The Commissiarits proposal pointed out that
the removal of this requirement means that Artithe(1) (c) now also ‘applies to

contracts concluded in a State other than the coegs domicile’’® In addition to

3 With the exception of State restrictions on thtednet that uses various methods to deny users’
access to certain content as is the case in Chohéran.

" Commission (EC) ‘Proposal for a Council Regulatimm jurisdiction and the recognition and
enforcement of judgments in civil and commerciatters’ COM (99) 348 final, 28 December 1999,
p.16

5 Gillies (2008) (n 72) p.253

® Commission (EC) ‘Proposal for a Council Regulatimm jurisdiction and the recognition and
enforcement of judgments in civil and commerciatters’ COM (99) 348 final, 28 December 1999,
p.16
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that, it was stated that this omission is partidulanportant with reference to e-
commerce contracts since for such contracts theeplahere the consumer takes the
steps necessary for concluding the contract, ‘maydifficult or impossible to
determine, and may in any event be irrelevantéataong a link between the contract

and the consumer’s Statg’.

Another important novelty brought by Article 15 ({9) is the inclusion of any
consumer contract by the wording ah ‘all other cases as opposed to contracts
only for the supply of goods and services as piesdrin Article 13 (1) (3) of the
Brussels Convention. This surely widened the sadpspplication by including all

other types of consumer contracts.

Here, despite the widened scope of the Regulati@hould be determinedhether
punitive damages liability for the purpose of tlleesis can be regarded as a
‘consumer contract’ within the context of the Bmrlssl. Making this assessment
requires the examination of two main determinaitse first determinant is the
nature of punitive damages liability for the purpad this thesis and the second one

is the reach of Brussels I.

As explored in Chapter 4.4.1 of this thesis, théureaof the punitive damages
liability in consumer context lies in thieusinesses’ responsibilitto consumers
regarding the quality of the product sold. In thartigular case of the sellers’
liability, the liability in question derives froniné breach of the sale contraethich

legally requires the seller to provide remedy te tdonsumer for faulty goods. In
other words, the source of punitive damages lighibr the seller is the breach of

the legal requirement that entail consumers beingviged with appropriate

7 ibid
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remedies in case of a quality defect in the prodotd. The source of the liability

for punitive damages and the consumer contracthiisale of consumer goods are
interrelated. As mentioned earlier, this duty af geller may be given as part of the
implied terms of the sale contract and thereforg mell be labelled as an extended
contractual liability. Seeing that the punitive dagaes cases in the context of this
thesis are inseparably connected to consumer cbsitrénere is no reason why it

should not be regarded as a ‘consumer contracthBpurpose of Brussels I.

The other important determinant is the scope ati@® of Brussels | towards the
subject. As stated above, the Brussels | wideneddbpe in terms of consumer
contracts compared to its predecessor by empldiaghrase ‘in all other cases’ in
Article 15 (1) (c). The question is whether thissigfficient to include punitive
damages cases within the reach of the Brusselsdoasumer contract’. Here one
should start the analysis by questioning the olwedf the Brussels | in introducing
special provisions for consumers, and by deterrginumether it is appropriate to
pursue that objective for punitive damages claisg/all. The special provisions set
out for jurisdiction over consumer contracts reflE€ouncil’s consensus concerning
the need to protect consumers, as the weaker p#otie contract Any assessment
should primarily take this objective into considera. In the case for punitive
damages claims, the position of the consumer iglifierent from other types of
consumer contract related cases and for that reespsumers that are party to
punitive damages cases should be eligible to efifmy the protective provisions
afforded by the Brussels I. Likewise, Farah notest the system established by
Articles 15-16 of the Brussels | must be interpiletestrictively (due to its

exceptional character) and, must only include sitna where ‘it is apparent that the

8ibid, p.10, Article 15
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consumer iseconomically weaker and less experienced in legatars than the
commercial party to the contraé®.Despite its narrow interpretation approach to a
widened scope, punitive damages claims still convpith the test submitted by
Farah as the consumer is in a weaker economicélgosompared to the seller as
well as an inexperienced legal position with hisssrborder claim. ‘Consumer
contracts’ for the purpose of the Brussels | cdhddequated to ‘consumer disputes’
provided that the consumer deserves protectiontalues weaker position and the

dispute does not fall within the excluded category.

Taking all the explanations into account it cancbacluded that consumer claims
regarding punitive damages can be deemed as ‘carstontracts’ for the purpose
of Brussels | and therefore can benefit from spgmiavisions set out to protect

consumers in their cross-border judgments.
4.4.4.ii Applicable Law

The law applicable to consumer contracts was g&eby Article 5 of the Rome
Convention of 1988° Following the revision of the Brussels Conventamd the
entry of the Brussels | into effect, the Commisssterted the work on a project on
the conversion of the Rome Convention into a Comityumstrument by the

beginning of 2003. The proposal for a Regulatiors weroduced in 200%" Finally

Y Farah, ‘Allocation of Jurisdiction and the Intet in EU Law’ (2008) 33 (1European Law
Review257-270, 262 (emphasis added)

8 Rome Convention on the law applicable to contrctibligations (1980), (consolidated version),
0J C27/02, 26 January 1998

8 Commission (EC) ‘Proposal for a Council Regulation the law applicable to contractual
Obligations’ COM (2005) 650 final, 15 December 2005
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the Rome | Regulation (hereinafter referred as ‘Rdthwas enacted in 2088and

has entered into force on 17 December 2809.

Article 6 of the Rome | contains special choicdan¥ rules for consumer contracts.
According to the general rules of Rome |, where pheties have made a choice,
which may be either express or clearly demonstrajethe terms of the contract or
the circumstances of the case, the applicable $atlid one chosen by the parfiés.

In the absence of a choice by parties, a contoadhe sale of goods is governed by
the law of the country where the seller has histhabresidencé® while a contract

for the provision of services is governed by the & the country where the service
provider has his habitual resideri€élhis rule does not apply if it is clear from all
the circumstances of the case that the contrantisfestly more closely connected

with another country. In that case that other cotmtaw applies to the contratt.

Article 6 derives from those general rules to theour of the consumers. In the
absence of a choice of law, provided that the rssggsconditions are fulfilled,
consumer contracts are governed by the law of dkatcy where the consumer has
his habitual residenc¢® The parties may also choose the applicable lawAttidle 6
(2) provides that the choice may not ‘*have the ltesudepriving the consumer of

the protection afforded to him by provisions whicéinnot be derogated from by

82 Council Regulation (EC) 593/2008 on the law apmille to contractual obligations (Rome |
Regulation) [2008] OJ L177/6

8 Rome | applies to contracts concluded after itsyeinto force.

8 Article 3 (1)

8 Article 4 (1) a

8 Article 4 (1) b

87 Article 4 (3)

8 Article 6 (1)
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agreement by virtue of the law’ of the country whélhe consumer is habitually

resident.

Rome |, mirror images the requirements set out fns8els | for the sake of
consistency. Accordingly, for the consumers to ble & rely on the laws of their
country of residence, the professional (the busineseds to pursue his commercial
or professional activitiegn the country of residence of the consumer or, by an
meansdirects such activitieso that country or several countries includingt thiae
and that the contract falls within the scope ofhsuactivities’® The need for

compatibility has been emphasised in the Romeréaipble:

Consistency with Regulation (EC) No 44/2001 requibeth that there be a
reference to the concept of directed activity amadition for applying the
consumer protection rule and that the concept teggreted harmoniously in
Regulation (EC) No 44/2001 and this Regulationyibpgan mind that a joint
declaration by the Council and the Commission otickr 15 of Regulation
(EC) No 44/2001 states that ‘for Article 15(1)(o) lhe applicable it is not
sufficient for an undertaking to target its aciest at the Member State of the
consumer's residence, or at a number of MembersStacluding that
Member State; a contract must also be concludeadmihbe framework of its
activities

Due to the similarity in the new concepts introdiibg the Brussels | and Rome |, a
deeper analysis of the Rome | will not be carried to avoid repetition. The
novelties are pretty much the same as the Brussé&lserefore consumer disputes
regarding the punitive damages claims directedht gellers located in another
Member State could be deemed as ‘consumer conwébinh the context of Rome |
provided that it satisfies the requirements setinufrticle 6 (1) of the Rome I.

Similar to the Brussels |, there is no reason wigyd¢onsumers should be deprived

8 Article 6 (1)
% Rome | Regulation 593/2008, Preamble, para.24
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of the protection afforded to them by the Articlen6their disputes with the sellers

with reference to punitive damages claims.
4.4.4.iii Enforcement

Enforcement of judgments is arguably the most irigmdrpart of accessing remedies
for a consumer, who has taken a cross-border disfputhe courts. As revealed
above, consumers may enjoy the right to sue tHerseh the courts of their home
country and enjoy the right to rely on their natibfaws to be applied to their
disputes. In the best case scenario, however, roligga judgment through these
privileges leaves the consumer with a court degistating that his claim is granted.
Such a judgment is of no value unless it is agguatiforced in the Member State
where enforcement is sought. For the consumer heeae real redress, the court
decision needs to be recognised and enforced bynahienal authorities of the

counterparty’s country of domicile in accordancéwhe Brussels 1 This is where

the dispute gets to a real cross-border stagééocansumer.

In accordance with Brussels I, the enforcement pfdgment given in a Member
State, requires the application of any interestadypo the court or the competent
authority of the Member State where enforcemensdsght, according to the
procedures set out by the Member State of enfonsetheThis procedure usually
requires the consumer to obtain legal represemtatidich is often rather costly.
This last stage of the legal proceedings involMésha aversive effects of going

cross-borders for the consumers; inconvenience, ic@®nvenience.

1 Brussels | Regulation 44/2001, Section 2, Arti@8s52
%2 ibid, Articles 38, 39, 40
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Duggan, emphasising the consequences of overlyowliaging people from
litigation, states that, it causes the ‘under-sypyl corrective justice’ and ‘under-
supply of deterrencé®> He also denotes that, high legal costs discritmina
systematically in favour of large claims againstBrolaims, and similarly in favour
of repeat playergsuch as businesses) agamrs¢-shotter§consumersj? Therefore,

in order to maintain access to justice, accesotote should be provided through
free of charge litigation for consumer claims toilitate low-cost claims, which are
otherwise economically non-feasible. Out-of-cowgtiress mechanismshich can
offer a dispute resolution opportunity free of ders a useful supplementary institute,
however, cannot exactly be accepted as a subgtitwteurts, at least for the purpose of
this thesis. It is not acceptable for a consumerhimose to use one of these methods,
just because he has to. Alternative dispute rasolunethods should not be seen as
mechanisms that cover the consumet® are left with no option else than being
sheltered by those because they are practicallyivesepof using their legal rights

through the courts of law.

Having acknowledged the inefficiency of the currkagal system, the EU initiated
its ‘European Small Claims Procedure’ project, whioffers a middle ground
between formal litigation and Alternative Disputed®lution. In 2007, Regulation
for establishing a European Small Claims Procedd®&CP) was adopted and has
started to apply by the®lof January 2008> The ESCP is basically determined by

the principles of ‘simplicity, speed and proporadity’. This procedure does not

% A J Duggan, ‘Consumer Access to Justice in Combam Countries: A Survey of the Issues from
a Law and Economics Perspective’ in Rickett & Telf@ds) International Perspectives in
Consumers’ Access to Justig@ambridge University Press, Cambridge 2003) p.47

*ibid, p.49

% Council Regulation (EC) 861/2007 establishing aofean Small Claims Procedure [2007] OJ
L199/1
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particularly target consumer claims, but it is #&ddle to various cross-border
claims of civil and commercial mattéfshat have a value not exceeding 2,000 €,

which may be of a pecuniary or non-pecuniary natlre

ESCP is innovative with its less formal proceduttest in particular eliminate the
requirement for going through the procedures faogaition and enforcement of
judgments in accordance with the Brussels I. A mdgt given in an ESCP shall be
recognised and enforced in another Member Stateowitthe need for a declaration
of enforceability and without the possibility of mgsing its recognitiof® This

considerably alleviates the complicated and castipirements for enforcement of a

judgment in a formal procedure.

Another innovation of the ESCP is in its easy asix#ty especially for consumers.
The Regulation supports and welcomes the use dintdagical communication
tools besides the traditional methods, such asefamail and even video conference
wherever possible, despite leaving the final deaigin which specific methods of
communication will be accepted in their courtshe Member States to regulate and
declare beforehant.lt is only sensible to deal with B2C cross-borderommerce
disputes of consumers in a way that has the pateaiatiembrace the same cross-
border online capabilities of the medium used tkenthe purchase in the first
place. The idea to take advantage of the easinedspeed of the Internet as a

communication medium in a court that deals withssrborder dispute resolution is

% The civil and commercial matters excluded fromréwch of the ESCP are listed in Article 2 (2).
7 Article 1

% Article 20

% Articles 4, 8
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possibly the best way to make it accessible fopfgeaho use the medium to make

cross-border purchases.

The decision whether to allow an appeals procedgainst a judgment given in the
ESCP is left with the Member States to determing declare’® Similarly the
courts or tribunals which have jurisdiction to gi@gudgment in the ESCP will be
determined and declared by the Member StdteBhe ESCP is a written procedure,
however, the court may hold an oral hearing if ader®d necessary or requested by
a party and this request is granted by the c8@rll sorts of claims, answers, and
counter claims are made using the relative fornas will be made available in all
the courts and tribunals in which the ESCP candmencenced® The use of those
forms emphasises the simplicity and the ease ofptleeedure for the parties
involved. Besides, there is no obligation to berespnted by a lawyer or any other

legal professiond® This also contributes to lessened cd$ts.

Overall, the ESCP is an important tool that has gheential to enable access to
justice for people with small cross-border claimger alia the consumers, who
otherwise would choose not to take legal action tdueconomical impracticalities

of suing or enforcing the judgments cross-bordéhe 2,000 Euros monetary limit

19 Article 17

198 Article 25

192 Article 5 (1)

103 Article 5 (5)

104 Article 10

195 For instance in England and Wales the court feesdatermined based on the amount claimed
varying from £30 to £85. Non-pecuniary claims vatist £150. See: Her Majesty’s Courts Service,
Civil and Family Court Fees, High Court and Cou@tyrt, at:
http://www.hmcourts-service.gov.uk/courtfinder/fatex50 _e.punitive damagedflast visited in
October 2009)
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could have been higher to widen the scope of agic’® This design restricts

potential cross-border transactions to those béhawvalue. Another factor for this
restricted field is possibly due to the generauratof the ESCP that involves all
civil and commercial matters. Perhaps, for consudigputes only, the monetary

limit could have been removed or raiséd.

The monetary limit set in the ESCP also presenthadlenge in terms of punitive
damages since the award could exceed the limittlaunsl result in leaving the case
outside the scope of the ESCP. Moreover, this wolelihitely be the case where
the price of the product in question is alreadyvabthat limit, as the price of the
product would most likely to correspond to compémsadamages, which would
already be below punitive damages. Such a resgiatesign would render all the

innovative ideas futile in terms of most punitiventages claims.

This author believes that the ESCP can only reachatential in terms of consumer
claims, if the monetary limit would be removed arbstantially increased to
optimise efficiency. Another, and perhaps a morefguable option could be to
establish a European Consumer Small Claims Proeethat operates in the same
way as the ESCP, but confines the claims to B2Gscbmrder transactions with no
monetary limit. This would not require the costhktablishment of a new legal and
bureaucratic infrastructure as it could well oper#itrough the existing ESCP
infrastructure, with minor procedural changes. Tikisiot necessary as the current

scheme would be able to offer the same effect, ldhthe monetary limit be

19 For instance the threshold for small claims procedn England and Wales is £5,000. Thus The
UK opposed to this limit during the consultatiomgess. Government Response to the Constitutional
Affairs Select Committee’s Report, ‘The Courts: $rkaims’ (February 2006) para.23,24, p.8

197 For instance Consumer Credit Directive 2008/48iapfto credit agreements whose total amount
is between 200 and 75,000 Euros.
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removed. Cortés comments that there may be futaessilplities of ‘unified

European procedural law’ pretty much dependinghersuccess of ESCP

Here consideration should be given to the arguntteet claims involving higher
amounts would present a challenge in terms of thitéew procedure followed in the
ESCP. This requires armall claim to be defined. The Green Paper on a European
Order for Payment Procedure and on Measures to li8mgmd Speed up Small
Claims Litigation of 2002 stresses that a ‘sma#lidl needs to be defined on a
quantitative basiswvith reference to the amount of money claim&dyet the only
justification given for that is the difficulty inedining a claim which has a high value
as a ‘small’ claim, no matter how minor the legakstions may b&? This raises
guestions on the reliability of the judgments e tBSCP. The acceptance of the
guantitative classification gives the impressioatteven if the judgment is not
proper, the low amount of the claim could justity Such an approach is not
acceptable. The procedure that is followed shoglctdpable of delivering justice
regardless of the amount involved. Where the praeeds simplified, it basically
means that this procedure could be employed inviegprelatively simple disputes
that do not probably require expertise reportsasious witness statements. This is a
gualitativecriteria rather than quantitative and the Commissiofortunately seems
to be stuck with the literal meanings of words eatthan their legal implications.
More to the point, although the ESCP is mainly &tem procedure, the court does

have the discretion to hold an oral hearing wheiedeemed necessary.

198 p_Cortés, ‘Does the Proposed European Procechitarige the Resolution of Small Claims?’
(2008) 27 (1)Civil Justice Quarterly83-97, 95

199 COM (2002) 746 final, p.62

"ipid
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As a result, in terms of consumer disputes theitgiae assessment of claims that
are entitled to be judged by the ESCP appears #orbere sensible approach, which
could also provide the much needed legal redresshaméssm for most of the
consumer claims. In that regard, all cross-bordemsamer disputes excluding
product liability and medical negligence claims €dio their relatively complex
nature) could possibly be qualified to be judgedh®s/ESCP regardless of the value
of the claim. Yet the courts could be allowed tstalm from judging a case in the
ESCP should they feel that it is too complicateéodealt within the procedure.
Since the ESCP is not confined to deal with consudmgputes only, rest of the
claims could still be subject to a threshold as ot possible to make a qualitative
list of all other ‘small’ claim types. The discrination in favour of consumer claims
could be justified by the fact that the main usehaf ESCP would be cross-border
consumer disputes. Moreover, this is verified ia tBreen Paper, and in fact the
studies which have been used as empirical evidasdbe basis to reveal the need
for action at Community level is regarding the @@€ommunity cross-border
consumer activitie§!* Therefore, a privileged treatment of consumer utisp that

are excluded from the monetary limit within the BS€hould not be objectionable.
4.5 Conclusion

Consumer claims directed to businesses regardingcompliance with the contract
particularly on quality defects in a product pumsd@d going ignored is not

uncommon. On the other hand, consumers are lessdtarmined to seek justice

1ibid, p.59 ‘Cost of Judicial Barriers for Consumén the Single Market’, von Freyhold, Gessner,

Vial, Vagner (eds) A Report for the European Consiois (DG XXIV), Zentrum fur Europaische
Rechtspolitik an der Universitat Bremen, (Octobewdimber 1995) at:
http://www.freyvial.de/Publications/eqi-2.pdHist visited in February 2010; (Eurobarometer Surv
of 17 May 1995)
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through legal redress mechanisms, due to varicasonsinter alia, complexity of
the procedures, cost and disturbance. This clireat®urages businesses to ignore

potential consumer claims.

The choice of enforcement modes has conventiorbn correlated to different
goals: administrative witleterrenceand judicial withcompensatiof*? Utilisation

of punitive damages for consumer disputes regarmBdgess for faulty goods goes
beyond conventional and acts as a deterrent as \WMedl purpose is to have a
preventive and deterrent effect on businesses,ewhdentivising consumers, and

ultimately regulating the market.

The rationale behind the punitive damages is taghubusinesses for any kind of
behaviour, which deliberately and outrageously edjard consumers’ rights, and
take advantage of the consumers’ weaker positichdiincentive to seek justice,
while deterring others from behaving in a similaaywHere, what aggravates the
situation is the fact that the businesses sgekit by such conduct. Instituting
punitive damages liability increases the consumercentive to take their claims to
courts and enables the businesses to accountdorattions. The punitive factor
involved requires this liability to be individudh this regard it is important to stress
that punitive damages liability that is aimed todstablished has little to do with
consumer protection, but more witonsumer confidence, access to justice and
market regulation The relative gravity of punitive damages couldtepdially

increase obedience to legal obligations and thusinbases could respond to

12 E Cafaggi, ‘The Great Transformation. Adminiswatiand Judicial Enforcement in Consumer
Protection: A Remedial Perspective’ (2009) 21L{@yola Consumer Law Revied®6-539, 517, at:
http://standuphelpout.org/law/activities/publicaiséclr_vol21_issued/vol21_issue4/Cafaggi Web.pu

nitive damagesflast visited in December 2009)
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consumer claims fairly and without delay with tieust of the deterrent effect of
punitive damages. This means that most of the enesulisputes could be solved
by dealing with the sellers only, without the needake it any further. However, it
is most crucial that such a stringent applicatioiimited to cross-border distance
consumer contracts only, for the sole purpose baeraing consumer confidence in

this context.

To sustain the efficiency of the system the quan&warded as punitive damages
needs to be deterrent yet not excessive. Agairranse policies against punitive
damages claims should be made available for théncity of the system. In the
end, the system depends on the high damages aexgrdstation of the consumers
as an incentive, and if the consumers do not fiadlgcfeel secure about it, they

would not bother taking their claims to courtsa!

Where the liable counterparty is the seller, thgaleproceedings require the
involvement of cross-border factors in the contekthis thesis. As the seller is
located in another Member State the nature of thpute becomes trans-national.
Here the jurisdiction is determined by the Brusselad accordingly the consumers
usually have the right to sue the sellers in thertsoof their habitual residence. The
same privilege is granted for the applicable law thg Rome |. Most of the

consumer claims are eligible to be judged under lttves of their country of

residence. When it comes to the recognition andreament of those judgments in
accordance with the rules set out in Brussels dp@sumer actually needs to go
cross-borders, and apply to the courts or othdrasisted enforcement authorities of
the Member State where enforcement is sought. i$hasrather costly and complex

process, which potentially has an off putting eff@e most consumers.
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The EU has introduced a European Small Claims Erwoeeto tackle with those
difficulties inherent in the cross-border claim$eTESCP as an accelerated and
cheaper process does not require additional retcogrand enforcement procedures
in the enforcing Member State. There is a catoh:pitocedure is only available for

claims below 2,000 Euros.

The ESCP is a functional procedure, which has titerpial to tackle virtually all
challenges posed by cross-borderness in accessmmgdres in consumer disputes.
The threshold seriously restricts its use, pardidulin punitive damages claims.
Although it is understandable to have a monetamyt lin categorising all other civil
and commercial claims to qualify for the ESCP, coner claims should be
excluded from the threshold and be categorised itgtiaély rather than
qguantitavely. Should structured that way, it widnepliment the punitive damages
claims as well as other consumer claims that hasl@e more than 2,000 Euros.
This is important in terms of integrity and it encages consumers to be more
confident in purchasing high-value consumer goodsifother Member States. The
higher the Intra-Community cross-border trade & better the Internal Market

operates and integrates.

Punitive damages liability seeks to remedy thendemtive of consumers to take
their claims to courts by offering extra incentivEhis can also bring about a
deterrent effect on businesses due to its purgsgeect, which could eventually have
a positive effect on the functioning of the Intdrivarket. In addition to that by
encouraging litigation it facilitates consumerstess to justice and ensures better

enforcement of EU consumer law.
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Inspecting punitive damages liability as part a¢f tonsumer confidence enhancing
package it is important to emphasise the fact that to the punitive element
involved, it applies to the wrongdoing counterpastyly. In other words joint and
several liability does not apply in punitive damsigelaims. Therefore, if the
wrongdoer is the foreign seller, the litigation Mok of a cross-border nature, since
the manufacturer or the credit card company cabeosued instead of the seller.
Although this may raise questions as to the bewéfitunitive damages in terms of
consumer confidence, it increases the credibilitytree counterparty, as every
counterparty, to whom a claim is directed is liafoleespond fairly to the claim. The
individual nature of punitive damages liability peats evasion by the parties and
encourages compliance. On the other hand, althdbghpractical difficulties
regarding cross-border litigation cannot be renedgy punitive damages, it is

sought to be alleviated by recompensing for enduitie disturbance.

Punitive damages liability complements manufactladuility and credit card issuer
liability by strengthening the effect of them. Asis likely to increase compliance
owing to its deterrent effect, any counterpartyyomom a claim is directed, would
feel obliged to respond to those claims. Therefadeatever liability applies for a
specific case, punitive damages lays emphasis an thmay have an immense
effect even where only seller liability exists asstrengthens the presence of the
seller as it leaves no leeway to avoid liabilityorSequently, punitive damages
liability is an integral part of the package dueatsosignificant consumer confidence

enhancing capability.
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Chapter V

Conclusions

Europeans will not embrace technology they do nt t the digital age is neither

‘big brother’ nor ‘cyber wild west*

Considering the above comment by the Commissidrgstbeen rather interesting to
prepare a thesis mainly to propose alternativebed=U legislators, who are indeed
so aware of the situation. Unfortunately, the levefl business-to-consumer cross-

border e-commerce, is not as bright as the statemen

The ambition of this thesis has been to providesites substantive legal solutions
to eliminate the barriers posed by the special atttaristics of e-commerce that
undermine consumer confidence in intra-Communiogs#border e-commerce. It is
posited upon the argument that the answer to isgrgaconfidence amongst

European Union consumers vis-a-vis intra-Commuugityss-border e-commerce
lies in empowering individual consumers with effeetremedies as regards goods
with quality defects. Low levels of cross-bordec@mmerce proves the inadequacy
of the existing legal framework in the EU, as wadl revealing the difficulty in

accessing rights, which is the principal disincestio consumer confidence.

Establishing the research question, this thesiffigssits scope to develop solutions
adopting an individual private enforcement approasha proposal to be legislated
through a possible EU Regulation with a cross-borsiope. Then the thesis
pinpoints the special characteristics of e-commeifta undermine consumer

confidence, which are defined as: security of tagnpent mechanism, identifying

113 Commission (EC), ‘A Digital Agenda for Europe’ CO(?010) 245, 19 May 2010
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the seller and obtaining a remedy, and involvemehtcross-border factors.
Identifying these key areas with reference to eioglirevidence, a ‘consumer
confidence enhancing package’ has been introdut¢ed tontains possible
substantive legal solutions that may have a congmgiie impact to remedy low
levels of consumer confidence in e-commerce. Implaing this package, the focus
has been on reducing the disincentive and incrgabi® incentive Accessibility of
the counterpartyand localisation of disputehave been identified as critical for
improvement. Based on the axis of these formulascidmanufacturer liability and
credit card companies’ liability as a financialeénnediary have been introduced as
legal solutions that are assumed to have the paltdatreduce the disincentive of
the consumers by means of facilitating accessgjbdit rights and remedies. The
other part of the package involves the introductbmpunitive damages as a potent
private enforcement tool for increasing the attvactess of the ‘incentive’ for
consumers to go to courts for pursuing remediedevihstering compliance by the

businesses.

This thesis has presented an illustration of hqraekage that is composed of three
components, namely, manufacturer liability, crexitd issuer liability and punitive
damages liability, can come together énhance consumer confidenae intra-
Community cross-border e-commerce. It has revedied all those three legal
institutions as competemdividual private enforcement toofacilitate consumers’

access to rights and remedies, both individually @vllectively.

The manufacturer liability and the credit card esliability both share a twofold
effect: constitution of an extra counterparty irdiéion to the seller and localisation

of a cross-border dispute. In this way they shdre ¢goal of reducing the
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disincentive to consumer confidence by remedyogessibility problemselated to
the identification of the counterpartgnd geographical barriersIn order to reach
their full potential it is submitted that both liitbes must be formed amint and
several liabilities With reference to their similarities, the relatship between
manufacturer liability and credit card issuer llapi can be defined as
supplementingeach other when together arslibstituting one another when
unaccompanied. Their capability of substituting heather functionally proves
critical as the existence of one of them may secemgedies for a consumer where
the foreign seller is unidentifiable, non-locatabiesolvent, difficult to access or
simply uncooperative. On the other hand, when tbeyexist they expand the

possibilities and increase the chances of consvecerery.

The input of punitive damages liability is multirgeénsional. Among other collateral
benefits, punitive damages liability offers addadentive to consumers to enforce
their legal rights in the courts. This intends touwterchallenge the inherited

disincentive of the consumers to sue, while prongptiompliance by the businesses.

Similar to the other two components of the packagejtive damages liability also
remediesaccessibility problemshowever throughreinforcing the presence of the
businessas a more credible and more accessible countgrpelnich increases the
chances of the consumer to secure remedies. Asygidamages generate liability
on the wrongdoer only, this individualism accomganith the deterrent effect and
the pressure for compliance, prevents evasion fiiahility. Unlike manufacturer
liability and credit card issuer liability it doasot offer ways to circumvent the
cross-border factors, but it can offecompense for enduring the nuisance of cross-

border litigation
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Consequently it is revealed that punitive damagdslity is not substituting the two
other proposals of the package, but complementiamtin an ideal way. Although
all three institutions have individual capacitieshen put together they can
complement each other and become more influentmalinecreasing consumer

confidence in intra-Community cross-border e-conumer

5.1 Manufacturer Liability: Quality Defects Call for Responsibility?

The second chapter of this thesis argues thatrnid@ution of a legal system that
generates liability upon the manufacturers of thedpcts that have quality defects
has the potential to increase consumer confidem@etia-Community cross-border
e-commerce. Manufacturer liability would not onlonstitute an alternative
counterparty to the seller and thus enhance adui@ysof the counterparty, but also
would have the potential to localise a cross-bodigpute where the manufacturer is

located in the country of residence of the consumer

Quality of a product lies in the heart of this liglp. Although the consumers are
regarded as the best commentators of the quali@gypwbduct, the manufacturers are
the ones who set the benchmark in the first plaberefore it is only natural that the
manufacturers are held liable with the quality @& tproduct that they have
manufactured. The well-established seller liabiigyo longer sufficient to provide
consumer confidence as the sellers do not corestian easily accessible
counterparty for the consumers when they make dyos$er online purchases.
Manufacturers’ direct legal liability is an impontasupplementary instrument,

where the consumer is unable to secure a remedtodnaccessibility of the seller.
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This chapter initially examines the seller lialyiliunder the Consumer Sales
Directive, and reveals the failed attempts towasddablishing manufacturer
liability. In Section 2.3.1 the nature of manufaetuliability has been analysed.
Theoretically, the institution of a direct manufaer liability for quality defects is
not straightforward. The absence of a direct catuad relationship between the
manufacturer and the consumer raises challengescdifitractual bond appears as a
chain of contracts rather than an express conbeteteen the two. Tortious liability
as set out in product liability is another optidrhe examination of the possible
adoption of this method to institute direct mantudeer liability however appears to
be too forced to employ. Inspecting the issue deefib reference to French model,
it is concluded that the nature of the liabilityhest regarded as contractual rather
than tortious, based on the recognition of an iegplicontract between the
manufacturer and the consumer. Due to the restngtof classical contractual law
the institution of this liability should be based exclusive statutory provisions of

an established special extra-contractual liabditgtem.

As regards the scope of such liability, first, theality concept, with special
emphasis on its interpretation in the light of aoners’ legitimate expectations has
been explored. Then the possibility of institutimgnufacturer liability under the
existing framework of the Consumer Sales Directias been investigated, and
some tests have been developed, which are sinildmose of the Directive’s, as to
define the scope of the liability as regards coresin legitimate quality
expectations. Than brief explanations on the sdnabf second-hand goods,
promotional gifts, and non-obedience of a seller aoproduct call by the

manufacturer have been presented in terms of metouéa liability.
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The efficient exercise of direct manufacturer lidpilargely depends on the
existence of a system which is able to identify lbreg arms of manufacturers that
facilitates the business in local markets. Theeefsection 2.4.2 of this thesis is
dedicated to situations where the manufacturerotslocated in the consumer’s
country of residence. This is of particular impada where the manufacturer is not
located in the consumer’s country of residence. g of commercial bodies that
are linked to the manufacturer should be identiied where feasible held liable as
manufacturer to the consumer in order to locahsedispute and form an accessible
counterparty for the consumer. For the extended ufaaturer liability to be
generated the link in between needs to be assesskde proven to justify the
responsibility. A number of tests have been deweoppo assess whether a
commercial entity can be regarded as the manufactor the purpose of this thesis.

Accordingly it is submitted that any commercialignt

- who has labelled the product with the trade nadrthe manufacturer,

- who is exclusively marketing the manufacturersducts, and

- who can legitimately be considered to represaet rhanufacturer, is liable as

manufacturer.

5.2 Credit Card Companies’ Liability: Joint and Seeral Liability for

Connected Lender?

The third chapter of this thesis argues that estamlent of credit card issuer
liability as a connected lender for quality defeictsa product paid by a credit card
could have a positive impact on consumer confidancetra-Community cross-

border e-commerce, as surveys confirm that creadsare the most preferred and
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the most used payment mechanism in B2C e-commeansactions. Although one
of the underlying facts of low consumer confideme¢he lack of trust to payment
mechanism, law can be of limited help to this aésthnology and education related
concern. Establishment of a CLL system could akdp kvith the security concerns
of consumers as to the payment mechanism. Credit @ampanies as connected
lenders, representing an easily accessible cowartgrgo the consumer, could
provide an alternative to the seller, and the meactufer. Although cross-border
purchases of financial services are promoted witténinternal Market, for the time
being it is rare and therefore this proposed systams) the potential to localise a

cross-border dispute.

One distinguishing feature of credit cards is beandual-purpose device: payment
medium and credit medium. Since every payment lsntaedit to be used, it would
not be wrong to say that credit is the primary fiorc of a credit card. Alas,
although credit cards are accepted as a form ofwuer credit, credit card

companies are not regarded as connected lendéng IBU legislation.

The CLL serves important functions, which are idfesd as better consumer
protection, signalling effect, insurance functiomarket regulatory function and the

consumer confidence improvement.

The nature of credit card issuers’ liability ligs the fact that the creditor and the
seller engage in a joint venture for making a probm the consumer. This is a
professional business arrangement that comesetdyifthe conclusion of the sale
contract. Therefore, all the parties are equallynezted to the sale transaction and
the liabilities thereof. The problem with the crtediard transactions is the

involvement of four-party scheme that arguably safes the credit card issuer and
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the merchant acquirer. The commercial realitieshef modern world and the way
the credit card companies are operating nullifressé arguments, since the credit
card companies are operating as a network, anddtmlled separate parties are

merely different divisions of the same body.

As regards the scope of liability, the most congénsial issue probably is the claims
regarding product liability. Examining the subjegith reference to the Product
Liability Directive and the Consumer Credit Act,ig concluded that where the
seller is liable for damages in accordance withRheduct Liability Directive, the
connected lender, who financed the sale shall dewgly be jointly and severally
liable to the consumer. It is essential that thbility should be in the form of a joint

and several liability.

After a long consultation process and a numbeewised proposals, the Consumer
Credit Directive 2008 has been adopted. There @efanition of a linked credit
agreement, which does not entail the ‘pre-existiggeement’ of the 1987 Directive.
The ‘exclusivity’ requirement has been made clebseconfining it to the purpose
of the agreement. Perhaps most importantly a neweg of ‘commercial unit’ has
been introduced, which was given a degree of fiexibThis new design may have
the potential to consider credit card companiesaamected lenders, however, very
much depending on the way the provisions of the82Dective are interpreted.
Although the highly criticised second-in-line liityi have been kept in the new
Directive, the development of the direction of tmew legislation by case-law

remains to be seen.

The Consumer Credit Act of 1974 of the UK is on thleer hand presents a potent

example for the system proposed in this thesispdfesl upon the prominent
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Crowther Report of 1971, the UK legislation is de&d to bear the flexibility that
enables the inclusion of credit card issuers ta@asnected lender definition. This
legal position has been further fostered by the-das, to include four-party credit

card transactions as well as overseas transactions.

For the maximised efficiency of the proposed creditd issuer liability scheme, a
lower monetary limit should not be applied, as othee would cause most
transactions being left out of protection, whichagtically diminish the

comprehensiveness and efficiency of the whole sysg&etting a high upper limit,
however, would not have a dramatic effect as vewy B2C transactions involve

high value products.

Also examined are the indemnity and chargebacknsebeThe credit card issuers,
along with the liabilities they take as connectedders, should be equipped with
protective measures for the sake of fairness. Alleglemnity system, which allows
the credit card issuers to seek indemnity fromstéers, enables the costs of claims
deriving from non-conformity of the seller with tisale contract to be burdened by
the sellers, where possible. Moreover, the inclusab chargeback terms into the
commercial arrangements made between the mercbgutrers and the credit card
issuers minimises the credit card issuers’ riskotporation of similar terms in the
agreements made by the merchant acquirers andipipdiess would have the same

effect for the merchant acquirers and the wholditeard network accordingly.

Connected lender liability as a well-establishestitntion emphasises the liability-
wise extensions of ventured business arrangemantsreasonableness as well as
modern commercial realities require credit cardiess to be considered within that

frame. Credit card issuers as connected lendetso@yna solid and accessible
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counterparty for consumers, who seek remedieshiiquality defects in a product
they purchased by means of credit card. This igapficular importance for cross-
border purchases as this system also has the @btenbcalise the dispute and thus
enhance consumer confidence. Joint with the maturicliability the possibilities

for consumers are expanded.

5.3 Punitive Damages: Spur to Sue?

The forth chapter of this thesis argues that atgngits, including the propositions
given in this thesis, to increase consumer confidemm intra-Community cross-
border e-commerce could only have a limited eftedess problems with access to
justice are dealt with. Empowering consumers wagal rights falls short unless
they are encouraged to go to courts to enforce tights. Survey results confirm
that consumers are particularly disinclined to thdgal action to seek remedies in
relation to goods with quality defects. The maias@n for this is that in most cases
the financial value of the dispute does not justifg costs and disturbance to bear.
This reluctance drastically increases with the imement of cross-border factors, in
proportion to the cost and displeasure. What isemall those waived individual
claims of small financial values add up to huge stinat correspond to unfair profit
by businesses. This larger picture reveals theitgra¥ the problem, which also

distorts the operation of the market.

The fourth chapter suggests that all these probleamsbe remedied through the
application of punitive damages. It would increasasumers’ willingness to take
their legitimate claims to courts, while deterringsinesses to act irresponsible and
even fraudulent. However, punitive damages itseH icontroversial institution and

requires justification. Therefore, the punitive dayes as a legal challenge has been
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analysed first. The punitive element incorporatedngued to be incompatible with
the nature of the civil law. It is no wrong thaidgtasui generidegal institution that
has a dual purpose: compensation and punishmedbelf also justify itself with

limited application; where the gravity of the sifioa exceptionally merits one.

The destination of punitive damages awards is amatbntentious issue, a deeper
examination of which compels this author to coneltitiat the best party to receive
it is the plaintiff claimant. The arguments agaipsinitive damages also draw
attention to the risk that it may encourage unfaghtitigation. This is not likely to
happen as the judicial system eliminates unfourgsgs without trial. Moreover,
the high costs of litigation plus to bearing thetsoof the successful party are potent

deterrents.

Section 4.3 is dedicated to justifying a consunm&entive in punitive damages,
which focuses on four main merits: the practicadehe socioeconomical need, the
political need, and legal creativity. Despite hk tthallenges, punitive damages have
the potential to increase consumer confidence nhaterialize as the consumers’
willingness to take their disputes to the courtewkhings go wrong. No matter how
well the preventive legal measures are designezhches are inevitable. Therefore
all sorts of preventive-protective measures needstcomplemented with efficient
remedying instruments, of which punitive damagesaaguably the most powerful.
This powerful tool only could have the capabilitytackle the challenges presented
by the special characteristics of e-commerce thaetmine consumer confidence.
To know that when things go wrong with a transactiorovided that the dispute is

taken to the courts, there is a chance to win nloae@ what is lost categorically
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enhances consumer incentive and confidence. Teep®ghis force empowers the

individual consumer before the businesses.

In addition, punitive damages create a deterrefegcefwhich would provide a
collective benefit that involves not only the comsrs but also the businesses that
operate honestly. It would prevent unfair compmiit and create a better

marketplace that can stimulate the whole economy.

Furthermore, punitive damages have the potentiatremgthen the Internal Market.
As have been continuously stressed throughoutthieisis the consumer protection
policies of the EU are dominantly shaped by therhmdl Market policy. Consumer
confidence in intra-Community cross-border e-conueeis vital for further

integration. Therefore, employing punitive damagssa means of encouraging

consumers to shop cross-border within the EU igipally viable for the EU.

Punitive damages are widely accepted to apply s, tomot contracts. To employ
punitive damages for consumer contracts requirasastional legal doctrines being
challenged. Having tested the Law Commission’s aessas to why punitive
damages should not be available for breach of aohtigainst consumer contracts,
with achallenging the conventionalpproach, it is concluded that those reasons falil
or are triumphed with a better reason. Therefdris, submitted that legal creativity
is important to fill the legal gaps induced by sbcrequirements and new or
modified concepts should not be avoided by theslatprs for the sake of

maintaining the conservative nature of law.

Section 4.4 of this thesis aims to establish thatmef a legal system for punitive

damages liability. As has been established in tesis the consumer is provided
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with three potential counterparties, who are jgirdind severally liable to the
consumer for the claims concerning quality defatthe purchased goods, provided
that the manufacturer is located in the countryesfdence of the consumer or has a
representative of any kind in that country, andgheduct was paid by a credit card.
Although the seller, as an established counterpargpnsumer disputes in the EU,
is legally required to provide remedies for fauljpods, there are no specific
provisions regarding the conduct, the consumemdadr complaints concerning
guality defects would be dealt with and no sanditr non-compliance with this
duty have been imposed. When the responsibilitgeal with consumer claims is
dismissed, the only way to resolve it is to take #eller to court, which the
consumers are unwilling to do. That is why manystoner claims are brushed off

by the sellers. This is where the proposed pundemmages actions step in.

The rationale behind the punitive damages in thositext is to punish the
unacceptable behaviour of a business, who delilgrand outrageously disregards
consumers’ rights to make claims regarding goods uality defects and takes
advantage of the consumers’ disincentive to sestcpi while deterring others to
engage in similar behaviour. The punitive elemédrst tattracts liability is the
conduct of the business such as ignoring a clammob responding in due time or

not taking required actions in a reasonable time.

As regards the scope of the liability, it should red that fairness requires this
liability to be individual. Whichever party the atais directed at is responsible to
respond that claim appropriately. Although it isr&how linked to the sale contract,

this liability to respond consumer claims goes lelyat; it is an extended
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contractual liability. Therefore, it is required toave its basis on statutory

provisions.

Another question that has been investigated is engpunitive damages for the
purpose of this thesis can be insured for. Analg$ithe subject with reference to
case-law and analogical examination of motor instegpolicies led this author to
the conclusion that insurance policies that indéynthie businesses against punitive

damages awards should not be deemed as contrpuplic policy.

Assessing the quantum of punitive damages awaulsres the determination of
appropriate level of financial penalty, which nesgal®e deterrent, yet not excessive.
Anything that is relevant should be taken into edesation,inter alia, the nature
and impact of the breaching conduct, as well ascppies of moderation and
proportionality. Judges are probably the best sess all relevant factors given that

they are provided with a broad discretion.

Where the defendant is a foreign seller, as pumiti@mages liability is individual,
the punitive damages claim turn into a cross-bodiggute. The implications of this
cross-borderness with reference to jurisdictiorpliapble law and enforcement are

the main issues that were examined.

Jurisdiction rules are determined according to Belss | Regulation in the EU.
Consumer contracts are regulated to provide spectection for the consumers
that allow them to sue business parties in thein @auntry of domicile provided
that all other conditions are met. In section durisdiction, it was sought whether
punitive damages claims for the purpose of thissithe&ean be regarded as a

‘consumer contract’ within the context of BrusseélsExploring the issue with
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reference to the purpose (to protect the consurasrshe weaker parties to a
contract) and flexible wording of the Brussels Haft stipulates the phrase ‘in all
other cases’) it is concluded that punitive damagksms can be deemed as
‘consumer contracts’ and therefore can benefit figpacial provisions set out to

protect consumers in their cross-border judgments.

Similarly, the Rome | Regulation that regulates ke applicable to contractual
obligations set out special provisions for the @ctibn of consumers, according to
which, in the absence of a choice of law, provitleat necessary conditions are met
consumer contracts are governed by the law of diatcy where the consumer has
his habitual residence. Moreover, it is stated tlmaagreement regarding a choice of
law can have the result of depriving the consunfi¢he protection afforded to him
by the mandatory provisions of the law of his coynif residence. As Rome |
mirror images the structure of the Brussels |,di@ihg the explanations concerning
the latter it is concluded that consumers can liefiefn the protective measures of

Rome I in their claims regarding punitive damages.

Section 4.4.4ii is dedicated to enforcement of judgments, whiclolves a real
cross-border action given that the localisatiordisputes is relatively provided by
the opportunities granted by Brussels | and Romédain according to the
provisions of Brussels |, enforcement of a judgnrequires legal proceedings to be
followed in the country where enforcement is soughhis aggravates the
disincentive of consumers as it is unreasonablythgosime consuming and
troubling. European Small Claims Procedure, whiels started to apply by the
beginning of 2009, is the EU’s response to thosdlehges. This procedure is not

confined to consumer disputes, and applies toraissborder civil and commercial
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matters that have a value under 2000 €. It endblezke a cross-border legal action
with less formal, quicker and more affordable pchees, which is particularly
important with its design that eliminates the bustame procedures required for the
recognition and enforcement of judgments in acaordawith the Brussels I. The
weakness of ESCP is the rather low monetary limftich encourages people to
keep cross-border transactions below that valuechwls not necessarily to the
benefit of the Internal Market. This also presemtshallenge to potential punitive
damages claims of the consumers. Despite its hatgnial to tackle the challenges
of cross-borderness, the threshold seriously otstiihe scope of applicability of the

ESCP.

5.4 Final Remarks

The protection of consumers has taken a new roitte tve introduction of the
Internal Market policy in the EU. The aim is now ¢oeate confident consumers
rather than well-protected ones. The rationale rzkhi is the changing role of
consumers from passive weaker parties to activekehaagents. Protection is
equalised to create the opportune environmentherconsumers to do their jobs
within the Internal Market, which is to contribute the integration by entering into
cross-border transactions. E-commerce is the memsilfle way of doing this.
Therefore, it is of particular importance for th&),Ho create confident consumers

who engage in Intra-Community cross-border e-cormamer

This thesis is an attempt to address the key cenéie undermining issues in cross-
border e-commerce and develop a consumer confidem®ncing package
accordingly. It is believed that all the proposalsbmitted in this thesis have

valuable potential to improve consumer confidenbewever the chance of
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realisation of these proposals is another issue. @dst chance for this thesis is
perhaps the introduction of these formulas as araép Regulation that adopts a

cross-border approach, which may increase itsigallibicceptability.

As reflected in Project Europe 2030, ‘Europe isrently at a turning point in its
history. We will only overcome the challenges whighahead if all of us [...] are
able to pull together with a new common purposéndefby the needs of the current
age.” Then it goes to state that: ‘At this critigahcture, the EU needs to act
decisively and together in avoiding protectionsinptations. [...] The EU must
strengthen the Single Market against temptationse@nomic nationalism and

complete it

With an intensive work on various projects to émstonsumer
confidence and the Internal Market, not much cdaddachieved until now. Seeing
that it is now a more critical time with the crigia the door, the present author is
curious about how far the EU will go, to make théstnal Market work, and how

much of the efforts will reflect on the consumelippo

The surveys reveal that the policies and the letyesi of the EU have not been able
to succeed so far. It is well known that the reaisomot due to the lack of rational
ability of the policymakers to analyse the factdl @naw accurate conclusions. It is
the business influence ovieusiness-friendlypolicymakers. When the bottom-line is
to provide ahigh level of protectiorfor consumers, it should be borne in mind that
consumers do not consume protection; they use tihddoenefit of the businesses
and the market economy. As Roddick once said: &the governments are in the
pockets of businesses, who's going to control thisst powerful institution?

Business is more powerful than politics, and itsrenpowerful than religion. So it's

114 project Europe 2010 — Challenges and OpportunifieReport by the Reflection Group on the
Future of the EU 2030 (may 2010) p.3
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going to have to be the vigilante consumtét.Or, one thinks whether Friedman’s

observation is right: ‘Many people want the goveemito protect the consumer. A

much more urgent problem is to protect the consuimen the government®

115 |MforAnimals.com, People: Anita Roddick (Quotes,
http://www.imforanimals.com/people-anita-roddickdhi(last visited in February 2010)

118 3 Thompson, ‘What Freidman Would Say About Thddei Human Event$12 August 2008) at:
http://www.humanevents.com/article.php?id=298@3t visited in February 2010)
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