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ABSTRACT 

Participatory Democracy in the European Union: a Civil Perspective 

Gautier Busschaert 

Because representative democracy may be reaching its limits, the EU has turned to 

participatory democracy. The participatory turn is torn between a moderate and a 

radical version. The moderate version revitalises the Community Method (CM) by 

formalising the dialogue of European institutions with organised civil society, while 

the radical version celebrates its demise as a chance for national governments to 

coordinate their policies in partnership with civil society through the Open Method of 

Coordination (OMC).  

In order to assess the participatory turn, this thesis takes the view that civil society is a 

pluralist sphere of participation between state and market wherein deliberative 

democracy realises its full potential. Democratisation proceeds whenever civil society 

manages to assert influence over state and market without falling prey to their 

colonising tendencies. This emancipatory process has so far taken place within the 

context of national welfare states. The fundamental question raised by the turn to civil 

society is whether multilevel social Europe will be able to continue this trend.  

Therefrom arise three research questions which this thesis explores in detail. Firstly, 

does European economic law colonise civil society? Secondly, is social Europe 

democratic in the sense that it opens European governance to the democratic influence 

of civil society? And finally, is social Europe effective, that is, able to protect civil 

society from European economic integration? The first question is essential, for a civil 

society colonised by markets would be in no position to legitimise social Europe at a 

time where it more than ever needs its protection. The last two questions require that 

radical OMC be compared with moderate CM, so as to critically assess whether the 

former performs better than the latter.   
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1 Democratic EU: From Representation to Participation 

1.1 Introduction 

The crisis surrounding the ratification of the Maastricht Treaty signalled the end of the 

permissive consensus of the public in favour of deeper European integration.
1
 After 

the Danish ‘no’ and the French ‘petit oui’, the governing elite came to realise that the 

passive approval of the masses for the European project could no longer be taken for 

granted.
2
 These events were interpreted as the signs of a growing crisis of legitimacy.

3
 

European public opinion had voiced its discontent as to the current state of European 

integration: something was definitely wrong with the EU.
4
 European studies took a 

normative turn,
5
 with scholars expressing diverse, and sometimes conflicting, opinions 

as to the symptoms, diagnoses and cures they found most appropriate for the sick EU 

patient.
6
  

1.2 Representative Democracy and the Community Method 

The perception which prevailed at the time of Maastricht was that the EU has suffered 

from a democratic deficit. This deficit may be variously defined, depending on the 

democratic ideal chosen.
7
 The standard view was that this is caused by ‘the absence or 

underdevelopment of the institutions and processes of parliamentary democracy at the 

                                                           
1
 A Follesdal, ‘Legitimacy Theories of the European Union’ (2004) ARENA Working Paper n° 15/2004, 

3-4.  
2
 See P Norris, ‘Representation and the Democratic Deficit’ (1997) 32 European Journal of Political 

Research 273, 276.  
3
 R Dehousse, ‘Constitutional Reform in the European Community: Are There Alternatives to the 

Majoritarian Avenue?’ (1995) 18 West European Politics 118, 119-121.   
4
 This expression draws from S Hix, What's Wrong with the European Union and How to Fix it (Polity 

Press 2008).  
5
 See R Bellamy and D Castiglione, ‘Legitimizing the Euro-“Polity” and its “Regime”: The Normative 

Turn in EU Studies’ (2003) 2 European Journal of Political Theory 7, 7-8.    
6
 Follesdal, ‘Legitimacy Theories of the European Union’ (n 1) 4-6.        

7
 T Jensen, ‘The Democratic Deficit of the European Union’ (2009) 1 Living Rev Dem 2 

˂http://www.livingreviews.org/lrd-2009-2˃ accessed 29 August 2013. For an overview, see B Kohler-

Koch and B Rittberger, ‘Charting Crowded Territory: Debating the Democratic Legitimacy of the 

European Union’ in B Kohler-Koch and B Rittberger (eds), Debating the Democratic Legitimacy of the 

European Union (Rowman & Littlefield 2007).      
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European level’.
8

 The democratic deficit literature was dominated by ‘the 

parliamentary model’: government should emanate from and be responsible before an 

elected parliament.
9
 The EU’s original sin, therefore, laid in the gradual transfer of 

powers to the EU which had empowered executives at the expense of national 

parliaments.
10

 With the disease identified as ‘deparliamentarisation’ at the national 

level,
11

 the cure seemed plain and simple: constitutional mimetism, as if turning the 

EU into a parliamentary democracy modelled upon those of its Member States would 

solve its democratic deficit.
12

  

Since then, the parliamentarisation of the EU has been associated with the rise of the 

Community Method (CM) seen as the joint exercise of legislative power by the 

Council and Parliament on a proposal of the Commission.
13

 Treaty after Treaty, the 

co-decision procedure has been extended to an increasing range of fields. With the 

Lisbon Treaty, it has become the ‘ordinary legislative procedure’ applicable in all 

cases where the Treaties do not provide otherwise.
14

 With Lisbon, national parliaments 

have also emerged as proper actors in the EU law-making process, with a right to 

receive information directly from European institutions and a direct role in checking 

that the latter respect the principle of subsidiarity.
15

 Yet, securing ministerial 

                                                           
8
 G Majone, ‘The Common Sense of European Integration’ (2006) 13 JEPP 607, 608.   

9
 S Smismans, Law, Legitimacy, and European Governance: Functional Participation in Social 

Regulation (OUP 2004) 3. See also JHH Weiler, The Constitution of Europe: "Do the New Clothes 

Have an Emperor?" and Other Essays on European Integration (CUP 1999) 77.   
10

 UR Haltern, FC Mayer and JHH Weiler, ‘European Democracy and its Critique’ (1995) 18 West 

European Politics 4, 6-9.     
11

 See A Cygan, ‘The Parliamentarisation of EU Decision-Making? The Impact of the Treaty of Lisbon 

on National Parliaments’ (2011) 36 EL Rev 478, 479-481.    
12

 See P Magnette, ‘Democracy in the European Union: Why and How to Combine Representation and 

Participation?’ in S Smismans (ed), Civil Society and Legitimate European Governance (Edward Elgar 

2006) 37.  
13

 P Craig and G De Búrca,  EU Law: Text, Cases, and Materials (5
th

 edn, OUP 2011) 160.     
14

 Arts 289 and 294 TFEU.  
15

 JC Piris, The Lisbon Treaty: A Legal and Political Analysis (CUP 2010) 122-133. The powers 

attributed by the Treaties to national parliaments are listed in art 12 TEU, with reference to Protocol n° 

1 on the role of national parliaments in the European Union [2012] OJ C326/203 and Protocol n° 2 on 

the application of the principles of subsidiarity and proportionality [2012] OJ C326/206.       



  

3 
 

accountability in the Council remains their overwhelming priority with subsidiarity 

monitoring seen a useful but weak adjunct to scrutinise the effectiveness of European 

legislative activities.
16

 

As things stand, therefore, the democratic legitimacy of EU law-making rests on a 

two-fold basis where, as stipulated in article 10 (2) TEU,  

[c]itizens are directly represented at Union level in the European Parliament 

[while] Member States are represented (…) in the Council by their 

governments, themselves democratically accountable either to their national 

Parliaments, or to their citizens.  

The CM has received praise for its democratic achievements from none other than 

Moravcsik: 

[c]onstitutional checks and balances, indirect democratic control via national 

governments, and the increasing powers of the European Parliament are 

sufficient to ensure that EU policy-making is, in nearly all cases, clean, 

transparent, effective and politically responsive to the demands of European 

citizens.
17

 

 

This links up with the argument made by Lord and Beetham that already ‘the EU has 

developed its own means of adjusting representative politics to a post-national and 

post-state polity (…)’
18

 by acquiring consensual features akin to those found in 

heterogeneous polities such as Belgium or Switzerland.
19

 They argue that the search 

for consensus which characterises the CM produces pathologies that could be 

addressed if the EU opted for a majoritarian system of government.
20

 However, 

consensualists agree that majoritarian politics is an unsavoury prospect for a polity so 

                                                           
16

 See Cygan, ‘The Parliamentarisation of EU Decision-Making?’ (n 11) 497.      
17

 A Moravcsik, ‘In Defence of the “Democratic Deficit”: Reassessing Legitimacy in the European 

Union’ (2002) 40 JCMS 603, 605. See also A Moravcsik, ‘The Myth of Europe’s “Democratic Deficit”’ 

(2008) 43 Intereconomics 331.  
18

 C Lord and D Beetham, ‘Legitimizing the EU: Is there a “Post-Parliamentary Basis” for its 

Legitimation?’ (2001) 39 JCMS 443, 456.    
19

 See Y Papadopoulos, ‘Implementing (and Radicalizing) Art. I-47.4 of the Constitution: Is the 

Addition of some (Semi-) Direct Democracy to the Nascent Consociational European Federation just 

Swiss Folklore?’ (2005) 12 JEPP 448; Y Papadopoulos and P Magnette, ‘On the Politicisation of the 

European Union: Lessons from Consociational National Polities’ (2010) 33 West European Politics 711.       
20

 D Beetham and C Lord, Legitimacy and the EU (Longman 1998) 93.  
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deeply fragmented as the EU; they remain confident that the democratic shortcomings 

of the CM may be handled within the boundaries of the current institutional 

framework.
21

  

 

More sceptical, Majone criticises the CM for being undemocratic. He takes issue with 

the Commission’s monopoly of initiative which ‘represents a violation of fundamental 

democratic principles that is unique in modern constitutional history (…)’.
22

 At the 

same time, he guards against the idea of giving more powers to the Parliament which 

‘rests on a fallacious analogy with the institutions of parliamentary democracy at the 

state level’.
23

 This mimetic strategy is bound to fail, he says, for turning the EU into a 

fully-fledged federal state is exactly what national governments and the people they 

represent do not want.
24

 Nevertheless, the democratic deficit does not appear 

problematic to Majone because the EU is a ‘regulatory state’ whose effectiveness 

precisely rests on its insulation from redistributive politics.
25

  This being said, 

Majone’s faith in the welfare-enhancing capacity of the CM has latterly been shaken 

off. He now argues that a return to the primacy of negative integration combined with 

the use of more flexible integration methods would improve the effectiveness of 

European regulation under conditions of diversity.
26

  

From a socio-democratic standpoint, the limits of the CM have been highlighted by 

Scharpf who claims that ‘the enthusiasts of European democracy tend to ignore the 

preconditions of legitimate majority rule (…)’.
27

 European elections are second-order 

                                                           
21

 See Papadopoulos and Magnette, ‘On the Politicisation of the European Union’ (n 19) 721-723.   
22

 G Majone, Europe as the Would-Be World Power: the EU at Fifty (CUP 2009) 30.  
23

 G Majone, ‘Transaction-Cost Efficiency and the Democratic Deficit’ (2010) 17 JEPP 150, 151.   
24

 Majone, Europe as the Would-Be World Power (n 22) 154.     
25

 G Majone, ‘Regulatory Legitimacy’ in G Majone and P Baake (eds), Regulating Europe (Routledge 

1996) 287.     
26

 Majone, Europe as the Would-Be World Power (n 22) 188-193.  
27

 FW Scharpf, ‘Problem Solving Effectiveness and Democratic Accountability in the EU’ (2006) 

Political Science Series n° 107, Institute for Advanced Studies, Vienna, 18.    
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national elections, while European media and Europe-wide party competition are 

nowhere in sight. More importantly, the EU does not possess the ‘thick’ collective 

identity which protects minorities from the misdeeds of tyrannical majorities.
28

 For all 

those reasons, Scharpf concludes that the CM had better give up on democracy and 

reinforce its legitimacy by delivering outputs that citizens demand.
29

 As Majone, 

Scharpf has grown pessimistic about the problem-solving capacity of the CM and now 

sees differentiated integration as a better way to cope with the challenges of national 

welfare diversity.
30

   

To summarise, the European integration process is facing an insurmountable dilemma: 

either one accepts that the CM is democratic (Moravcsik) or one admits that the CM is 

far from democratic yet should not (Majone)/cannot (Scharpf) be democratised. In any 

case, we end up with the conservative view that the CM is as good as democracy will 

ever get for the EU. Both Scharpf and Majone had hoped that the CM would redeem 

its democratic deficit by delivering outputs valued by European citizens. They now 

seriously question its problem solving capacity so that more flexible governance 

arrangements are promoted as a way ahead for European integration. Because 

representative democracy as it was embedded in the CM may be reaching its limits, 

the EU has turned to participatory democracy.   

The next two sections will show that the EU has been torn between a radical and a 

moderate version of participatory democracy. The moderate version maintains the CM 

as the leading tool for European integration but revitalises it by directly involving 

                                                           
28

 FW Scharpf, Governing Europe: Effective and Democratic? (OUP 1999) 9. For a recent 

reformulation of the argument, see FW Scharpf, ‘Legitimacy in the Multi-level European Polity’ in P 

Dobner and M Loughlin (eds), The Twilight of Constitutionalism? (OUP 2010) 94-95.    
29

 ibid 12.   
30

 FW Scharpf, ‘The European Social Model: Coping with the Challenges of Diversity’ (2002) 40 JCMS 

645, 659-665.   
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European citizens in the political life of the EU and by forging a dialogue between 

European institutions and organised civil society. The radical version celebrates the 

demise of the CM as an opportunity to decentralise EU decision-making. It brings 

powers back to Member States working in partnership with civil society within the 

framework of the Open Method of Coordination (OMC).  

1.3 Participatory Democracy and the Community Method 

Participatory democracy has permeated the institutional and, eventually, the 

constitutional discourse of the EU; to such an extent that the Lisbon Treaty elevates it 

to the status of a democratic principle which should guide the EU in its quest for 

legitimacy.
31

 Article 11 TEU presents a two-dimensional picture of participatory 

democracy in the EU. It is, on the one hand, concerned with the direct participation of 

citizens in the political life of the EU, while it deals, on the other hand, with the 

dialogue of organised civil society with European institutions. In both cases, article 11 

TEU promotes a moderate version of the participatory turn where the legitimacy of the 

CM finds itself reinforced rather than seriously questioned.  

a) Citizenship  

Republicans have long argued that endowing European citizens with direct democratic 

rights, through referenda and popular initiatives, points the way towards the kind of 

radical reforms which are needed to democratise a post-national polity such as the 

EU.
32

 Yet, as Union citizenship was established by the Treaty of Maastricht, the 

                                                           
31

 Art 11 TEU, indeed, lies under title II which contains the ‘Provisions on Democratic Principles’. Art 

11 TEU reproduces art I-47 of the Treaty establishing a Constitution for Europe ([2004] OJ C310/01) 

which was entitled ‘The Principle of Participatory Democracy’. On participatory democracy as a 

democratic principle of the EU legal order, see J Mendes, ‘Participation and the Role of Law after 

Lisbon: A Legal View on Article 11 TEU’ (2011) 48 CML Rev 1849.    
32

 See, eg, M Nentwich, ‘Opportunity Structures for Citizens’ Participation: The Case of the European 

Union’ in A Weale and M Nentwich (eds), Political Theory and the European Union (Routledge 1998) 

136-137; Y Mény, ‘The “Democratic Principle” and the European Union: The Challenge of a Post-
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political rights granted to EU citizens were, to say the least, minimal.
33

 The right to 

vote and to stand as a candidate in elections to the European Parliament,
34

 the right to 

petition the European Parliament and the right to apply to the European Ombudsman
35

 

were the only means for citizens to interact with the EU until the right to write to 

European institutions and advisory bodies in one of the official languages of the EU 

and to have a reply in the same language was added in Amsterdam.
36

 This amounts to 

a thin model of republican citizenship, for neither the right to petition the European 

Parliament nor the right to apply to the European Ombudsman offers direct 

opportunities to gain political influence.
37

  

After Lisbon, direct democracy remains ‘the Achilles heel of EU citizenship’.
38

  

Existing rights were reaffirmed, while the European Citizen Initiative (ECI) was 

introduced in article 11 TEU after intense lobbying by a couple of NGO activists.
39

 

This participatory instrument may well be the first transnational direct democratic tool 

in human history.
40

  Nevertheless, it is still in line with a moderate version of the 

participatory turn, most obviously because citizens may only invite the Commission to 

                                                                                                                                                                        
National Democracy’ in C Moury and L de Sousa (eds), Institutional Challenges in Post-Constitutional 

Europe: Governing Change (Routledge 2009) 130-131; Papadopoulos and Magnette,  ‘On the 

Politicisation of the European Union’ (n 19) 723-725.      
33

 See part II of the Treaty establishing the European Community (consolidated version 1992) [1992] OJ 

C224/01.   
34

 Art 8 (b) (now art 22 TFEU).  
35

 Art 8 (d) (now art 24 (2) and (3) TFEU).   
36

 Art 21 (3) of the Treaty establishing the European Community (consolidated version 1997) [1997]  

OJ C340/03 (now art 24 (4) TFEU).       
37

 Nentwich,  ‘Opportunity Structures for Citizens’ Participation’ (n 32) 128-129.    
38

 R Bellamy, D Castiglione and J Shaw, ‘Introduction: From National to Transnational Citizenship’ in 

R Bellamy, D Castiglione and J Shaw (eds), Making European Citizens: Civic Inclusion in a 

Transnational Context (Palgrave Macmillan 2006) 9.     
39

 See art 11 (4) TEU; art 24 (1) TFEU; M Efler and C Berg, ‘Initiative for the European Citizens' 

Initiative: How the Convention got Convinced’ (2003) ˂http://www.citizens-initiative.eu/?p=35˃ 

accessed 29 August 2013.       
40

 B Kaufmann, ‘Citizen Power Beyond the Nation-State’ in C Berg, P Carline, B Kaufmann, J Leinen 

and D Wallis (eds), Initiative for Europe Handbook 2008 - the Guide to Transnational Democracy in 

Europe (Initiative & Referendum Institute Europe 2007) 10 ˂http://www.iri-

europe.org/publications/handbooks/european-citizens-initiative-handbook/˃ accessed 29 August 2013.      
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submit a proposal which then needs to go through the usual law-making process.
 41

 It 

is therefore not surprising that the Lisbon Treaty has positioned the right for citizens to 

participate in the democratic life of the Union in article 10 TEU specifically dedicated 

to representative democracy.
42

 It is a timely reminder that ‘apart from European 

elections every five years, there are no direct ways to participate in European 

politics’.
43

 In between, as per article 11 TEU, citizens can ‘make known and publicly 

exchange their views in all areas of Union action’.
44

 They can also, for the Union’s 

actions which are of concern to them, participate in the broad consultations organised 

by the Commission.
45

 These provisions of article 11 TEU are, however, of limited 

significance to citizens. Given the necessary levels of skill, money and time they 

require, they are most likely to be exploited by organised interests.
46

  

b) Organised Civil Society 

Article 11 TEU mostly fosters a dialogue between organised civil society and 

European institutions.  Indeed, ‘the Commission shall carry out broad consultations 

with parties concerned (…)’,
 47

 most of which organise to express their voice, while 

‘the institutions shall, by appropriate means, give (…) representative associations the 

opportunity to make known and publicly exchange their views in all areas of Union 

                                                           
41

 For a balanced appraisal of the pros and cons of the ECI, see A Warleigh, ‘On the Path to 

Legitimacy? A Critical Deliberativist Perspective on the Right to the Citizens’ Initiative’ in C Ruzza 

and V Della Sala (eds), Governance and Civil Society in the European Union: Normative Perspectives 

(Manchester University Press 2007).      
42

 See S Smismans, ‘The Constitutional Labelling of “the Democratic Life of the EU”: Representative 

and Participatory Democracy’ in L Dobson and A Follesdal (eds), Political Theory and the European 

Constitution (Routledge 2004) 135; P Nieuwenburg, ‘Democratic Life in Europolis’ in A Kinneging 

(ed), Rethinking Europe's Constitution (Wolf Legal Publishers 2007) 165.      
43

 Nentwich, ‘Opportunity Structures for Citizens’ Participation’ (n 32) 133.   
44

 Art 11 (1) TEU.  
45

 Art 11 (3) TEU.  
46

 See A Warleigh, ‘Making Citizens from the Market? NGOs and the Representation of Interests’ in R 

Bellamy, D Castiglione and J Shaw (eds), Making European Citizens : Civic Inclusion in a 

Transnational Context  (Palgrave Macmillan 2006) 120; V Cuesta Lopez, ‘The Lisbon Treaty’s 

Provisions on Democratic Principles: A Legal Framework for Participatory Democracy’ (2010) 16 EPL 

123, 136.     
47

 Art 11 (3) TEU. 
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action’.
48

 In addition, ‘the institutions shall maintain an open, transparent and regular 

dialogue with representative associations and civil society’.
49

  These provisions may 

be seen as the constitutional endorsement of a participatory discourse which has 

developed within two institutional fora: the Commission and the European Economic 

and Social Committee (EESC).  They, for different reasons, discovered organised civil 

society as a legitimating agent that could strengthen their institutional position within 

the CM at a time when it was threatened.
50

  

The Commission has a long tradition of consulting interest groups and deems it to be 

fundamental to the development of its policies.
51

 Yet, it is only in March 1996, when 

DG Employment organised its first European Social Policy Forum in cooperation with 

the European Platform of social NGOs (Social Platform), that the concept of ‘civil 

dialogue’ was introduced.
52

 DG Trade quickly followed suit by creating its own civil 

dialogue with NGOs.
53

 Moving away from a narrow policy focus on trade and social 

policy,
54

 the Commission issued in 2000 a Discussion Paper which throws the reasons 

for strengthening the relationship between the Commission and NGOs into sharp 

relief.
55

 Beside their output-based contribution to policy-making, the Discussion Paper 

finds a democracy-enhancing rationale for involving NGOs in European governance. 

The latter foster participatory democracy in that: 

                                                           
48

 Art 11 (1) TEU. 
49

 Art 11 (2) TEU. 
50

 S Smismans, ‘European Civil Society: Shaped by Discourses and Institutional Interests’ (2003) 9 ELJ 

482, 493.  
51

 Commission ‘An Open and Structured Dialogue between the Commission and Special Interest 

Groups’ (Communication) [1993] OJ C63/2, 2.   
52

 See Commission, ‘Promoting the Role of Voluntary Organisations and Foundations in Europe’ 

(Communication) COM (97) 241 final, 7.       
53

 R Goehring, ‘Interest Representation and Legitimacy in the European Union’ in A Warleigh and J 

Fairbrass (eds), Influence and Interests in the European Union: The New Politics of Persuasion and 

Advocacy (Europa Publications 2002) 130-132.     
54

 Contra, see K Armstrong, ‘Rediscovering Civil Society: The European Union and the White Paper on 

Governance’ (2002) 8 ELJ 102, 119.    
55

 Commission, ‘The Commission and Non-Governmental Organisations: Building a Stronger 

Partnership’ (Discussion Paper) COM (2000) 11 final.  
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[t]he right of citizens to form associations to pursue a common purpose is a 

fundamental freedom in a democracy. Belonging to an association provides an 

opportunity for citizens to participate actively in new ways other than or in 

addition to involvement in political parties or trade unions.
56

 

There is no doubt that the context in which the Discussion Paper was drafted – a far-

reaching process of administrative reform launched with a view to regain public 

confidence after the fall of the Santer Commission – has contributed to the discovery 

that civil society could legitimise the EU through participatory means.
57

  

This thinking went mainstream with the 2001 White Paper on European Governance.
58

 

With a view to reinvigorate the CM, the Commission proposes to structure the EU’s 

relationship with civil society. In line with the Discussion Paper, the Commission 

finds two rationales for a reinforced culture of consultation and dialogue: involving 

civil society will improve the effectiveness of EU policies, while it will be a 

democratic chance ‘to get citizens more actively involved in achieving the Union’s 

objectives (…)’.
59

 With a view to implement this commitment, the Commission has 

adopted a Communication setting out ‘general principles and minimum standards for 

consultation of interested parties’ in which the specific role of civil society 

organisations (CSOs) in modern democracies is acknowledged.
60

  

Meanwhile, the EESC has reinvented itself as ‘a bridge between Europe and organised 

civil society’ by fear of its marginalisation in the institutional game.
61

 As from 1999, 

its main role became to implement ‘the participatory model of civil society; [enabling] 

                                                           
56

 ibid 4.  
57

 Smismans, ‘European Civil Society’ (n 50) 488. See also Commission, ‘The Commission and Non-

Governmental Organisations’ (n 55) 2.     
58

 Commission, ‘European Governance: A White Paper’ COM (2001) 428 final. See also J Greenwood, 

Interest Representation in the European Union (3
rd

 edn, Palgrave Macmillan 2011) 143.     
59

 ibid 15.   
60

 Commission, ‘Towards a Reinforced Culture of Consultation and Dialogue - General Principles and 

Minimum Standards for Consultation of Interested Parties by the Commission’ (Communication) COM 

(2002) 704 final, 5-6.  
61

 ˂http://www.eesc.europa.eu/?i=portal.en.about-the-committee˃ accessed 29 August 2013. For more 

details, see Smismans, ‘European Civil Society’ (n 50) 490-493.   
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civil society to participate in the decision-making process; and [helping] reduce a 

certain “democratic deficit” and so [underpinning] the legitimacy of democratic 

decision-making processes’.
62

 In Nice, the EESC obtained mention of this role in 

article 257 TEC: ‘the Committee shall consist of representatives of the various 

economic and social components of organised civil society (…)’.
63

  

After its discovery by the Commission and the EESC, participatory democracy came 

to be accepted by other institutions. It eventually found its way into the works of the 

Convention tasked with drafting the Constitution for Europe. From the very first draft, 

the Praesidium had suggested an article that would ‘set out the principle of 

participatory democracy’.
64

 After many amendments,
65

 the final version of article I-46 

on ‘the principle of participatory democracy’ was adopted under the title ‘The 

democratic life of the Union’.
66

  As the Constitutional Treaty failed to win acceptance 

in the French and Dutch referenda, a new IGC was convened so as to adopt the Lisbon 

Treaty modifying the existing Treaty on the European Union and Treaty establishing 

the European Community.
67

 Article I-46 became article 11 TEU. The participatory 

provisions are kept as they were, although reference to the principle of participatory 

democracy has been dropped and the title under which they remained was renamed 

‘Provisions on democratic principles’.  

                                                           
62

 EESC, ‘The Role and Contribution of Civil Society Organisations in the Building of Europe’ 

(Opinion) [1999] OJ C329/10, point 10.3.1., cited in Smismans, ‘European Civil Society’ (n 50) 492.   
63

 Art 257 of the Treaty establishing the European Community (consolidated version 2002) [2002] OJ 

C325/01. Current article 300 TFEU provides that the EESC ‘shall consist of representatives of 

organisations of employers, of the employed, and of other parties representative of civil society, notably 

in socio-economic, civic, professional and cultural areas’.  
64

 Praesidium, ‘Preliminary Draft Constitutional Treaty’ (28 October 2002, CONV 2002, 369/02) article 

34.   
65

 These are analysed in Smismans, ‘The Constitutional Labelling of “the Democratic Life of the EU”’ 

(n 42) 132-137.   
66

 See Treaty establishing a Constitution for Europe [2004] C310/01.   
67

 [2007] OJ C306/01.  
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Albeit in a backward-looking mode, article 11 TEU provides formal recognition to 

existing participatory practices, having particular regard to the civil dialogue promoted 

by both the Commission and the EESC.
68

 However, article 11 TEU means more than 

business as usual since, in also a forward-looking mode, it requires the participation of 

civil society to be guaranteed by other European institutions which are often reluctant 

to involve civil society.
69

 More importantly, article 11 TEU demands a shift in the 

rationale for organising consultations. Civil society participation can therefore no 

longer be (solely) understood as a means of increasing the problem-solving capacity of 

the CM. European institutions are legally compelled to redirect participatory practices 

towards democratic ends.
70

 And, although article 11 TEU does not confer participatory 

rights upon civil society, it does impose duties on European institutions for which they 

enjoy wide discretionary powers.
71

 In a nutshell, article 11 TEU is a programmatic 

provision which, as the EESC noted, ‘needs to be defined, fleshed out and put into 

practice with appropriate legal arrangements and it is up to the parties involved to 

bring it to life’.
72

  

European institutions are already taking steps to implement article 11 TEU.
73

  Of 

particular interest is that the European Parliament, initially reluctant, now shares the 

Commission's view that participatory democracy can supplement representative 

                                                           
68

 R Bieber and F Maiani, ‘Bringing the Union Closer to its Citizens? “Participatory Democracy” and 

the Potential Contribution of the Lisbon Treaty’ (2009) Annuaire Suisse de Droit Européen 229, 235.   
69

 Mendes, ‘Participation and the Role of Law after Lisbon’ (n 31) 1868-1869.     
70

 ibid 1858-1863.   
71

 Bieber and Maiani, ‘Bringing the Union Closer to its Citizens?’ (n 68) 233.    
72

 EESC, ‘The Implementation of the Lisbon Treaty: Participatory Democracy and the Citizens’ 

Initiative (Article 11)’ (Opinion) [2010] OJ C354/59, point 3.4, cited in Bieber and Maiani, ‘Bringing 

the Union Closer to its Citizens?’ (n 68) 247.   
73

 See E Bernard, ‘La Démocratie Participative sous l'Angle du Dialogue Civil et du Dialogue Social’ in 

V Constantinesco, Y Gautier and V Michel (eds), Le Traité établissant une Constitution pour l'Europe: 

Analyses & Commentaires (Presses universitaires de Strasbourg 2005) 382.   
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democracy.
74

 Since 2011, it is party to an agreement with the Commission establishing 

a common transparency register for interest representatives.
75

 The latter was set up 

having regard to article 11 TEU. The Commission, relying on the flexibility clause, 

has also made the proposal for a Council Regulation establishing for the period 2014-

2020 a new ‘Europe for Citizens’ programme as a means to implement article 11 TEU 

through greater civic participation.
76

  

Despite all these implementation efforts, article 11 TEU embodies a moderate version 

of the participatory turn. It does not go beyond the useful but limited agenda of 

reinforcing the dialogue of European institutions with civil society within the 

framework of the CM. Indeed, a combined reading of articles 10 and 11 TEU reveals 

that the functioning of the Union is above all founded on representative democracy 

channelled through the Parliament and Council with participatory democracy as a 

mere add-on which compensates for the CM’s democratic shortcomings. As the next 

section shows, participatory democracy has taken a more radical turn with the launch 

of the OMC by the Lisbon European Council.  

1.4 Participatory Democracy and the Open Method of Coordination 

In March 2000, the Lisbon European Council set out the details of its socio-economic 

strategy for the decade to come.
77

 It proposed to apply a new Open Method of 

Coordination
78

 (OMC) as ‘a broadly applicable new governance instrument designed 

to assist the Union in achieving the ambitious goals of the Lisbon Strategy through 

                                                           
74

 European Parliament, ‘Resolution of 24 March 2009 on Active Dialogue with Citizens on Europe’ 

[2010] OJ C117E/27, para 9.     
75

 Agreement between the European Parliament and the European Commission of 23 June 2011 on the 
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policy- making and policy implementation [2011] OJ L191/29. 
76

 COM (2011) 884 final.  
77
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78
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iterative benchmarking of national progress towards common European objectives and 

organised mutual learning’.
79

 The European Council defines the OMC as an ensemble 

of four interdependent procedural elements:  

 fixing guidelines for the Union combined with specific timetables for 

achieving the goals which they set in the short, medium and long terms;  

 establishing, where appropriate, quantitative and qualitative indicators and 

benchmarks against the best in the world and tailored to the needs of different 

Member States and sectors as a means of comparing best practice;  

 translating these European guidelines into national and regional policies by 

setting specific targets and adopting measures, taking into account national and 

regional differences;  

 periodic monitoring, evaluation and peer review organised as mutual learning 

processes.
80

  

Since then, specific OMCs which more or less depart from this template have been set 

up in a wide range of policy fields such as R&D, education, or immigration.
81

 Social 

policy has been at the forefront of this development with the creation of a ‘social’ 

OMC dedicated to social inclusion, health and long-term care as well as pensions.
82

  

The constitutional significance of the OMC could easily be discarded as yet another 

experiment in soft law which takes place in the shadow of the all-mighty CM. That 

would miss the point that the OMC is distinct from the old soft law procedures and 

contents which have so far accompanied the European integration process.
83

 

Proponents of the OMC claim that it is a fully-fledged alternative to the CM.
84

 It 

represents a radical departure from hierarchical governing by the institutional actors 

                                                           
79
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81
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82
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(Commission, Council, Parliament) which dominate EU law-making.
85

 The OMC’s 

distinctive approach towards Europeanization lies in the fact that it devolves powers 

back to Member States which are free to develop their own policies in accordance with 

political guidelines set by European institutions.  

As the Lisbon conclusions stipulate, the OMC is ‘[a] fully decentralised approach (…) 

applied in line with the principle of subsidiarity in which the Union, the Member 

States, the regional and local levels, as well as the social partners and civil society, 

[are] actively involved, using variable forms of partnership’.
86

  The OMC therefore 

expresses the participatory turn in its most drastic form. It replaces top-down law-

making by bottom-up learning through benchmarking, peer review and exchange of 

best practices. It also provides the EU with an effective policy tool to address the 

regulatory shortcomings of the CM and might become part of that quest for a more 

flexible Europe to which both Majone and Scharpf aspire
87

. Those are, at least, the 

theoretical promises that laid behind this new mode of governance when the Lisbon 

strategy was adopted.  

Thirteen years on, the Lisbon strategy is widely regarded as a failure.
88

 In March 2010, 

the European Council has launched its new strategy for smart, sustainable and 

inclusive growth.
89

 Europe 2020 very much resembles its Lisbon predecessor in both 

form and content, but enthusiasm for the OMC as a policy tool seems to be fading 

away. The strategic goals of Europe 2020 are to be delivered through a wide range of 

                                                           
85
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instruments among which European legislation, not the OMC, ranges foremost.
90

 This 

is not the end of the OMC though, for governance of the overall strategic framework 

of Europe 2020 continues to build on the strength of the coordination mechanisms 

which underlay the Lisbon strategy for growth and jobs and subscribes to the same 

partnership approach where all stakeholders are to be fully involved, including civil 

society.
91

 

1.5 Assessing the Participatory Turn: Outline 

Because representative democracy as it was embedded in the CM may be reaching its 

limits (1.2), the EU has turned to participatory democracy. The participatory turn is 

torn between a moderate and a radical version. The moderate version revitalises the 

CM by formalising the dialogue of European institutions with organised civil society 

(1.3), while the radical version celebrates its demise as a chance for national 

governments to coordinate their policies in partnership with civil society through the 

OMC (1.4). The prospect of democratising the EU through the participation of civil 

society in governance raises as many questions as it answers. The ultimate purpose of 

this thesis is to contribute to the on-going debate on the merits and demerits of the 

participatory turn in both its moderate and radical version.  

To that effect, Chapter 2 will review existing literature and show that scholars are 

strongly divided over the participatory turn. Assessments vary according to the 

normative lenses through which participatory democracy in the EU is looked at.  

Scholars are fighting for the soul of European civil society. Does civil society equal 
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state, market or something in between? They also disagree as to the manner civil 

society, however conceptualised, should contribute to democracy in the EU. Is it in a 

pluralist, deliberative or associative mode? Their assessment is often determined by 

different stances taken as to the nature of the beast.
92

 Is the EU a state in the making, a 

political system or a system of participatory governance? Any scholar willing to 

contribute to the debate on the participatory turn is bound to take a stand on these 

issues and this thesis will do just that. The literature review will also show that current 

scholarship fails to go back to basics. It provides for a participatory ideal of bits and 

pieces that does not account for the core normative concerns that animate the 

traditional participatory theory of democracy: self-government through citizen’s 

participation and fighting the inequality bias of market capitalism.  

Chapter 3 will, and that is where the originality of this thesis lies, propose a normative 

framework which brings those critical elements into a coherent whole. It will be 

argued that civil society is a pluralist sphere of participation between state and market 

wherein deliberative democracy realises its full potential. From this perspective, 

democratisation proceeds whenever civil society manages to assert control over both 

state and market without falling prey to their colonising tendencies. This emancipatory 

process has so far taken place within the context of national welfare states. A 

fundamental question therefore arises from the participatory turn to civil society: will 

multilevel social Europe be able to continue this emancipatory process or, on the 

contrary, will it bring about its collapse under the colonising forces of power and 

money? 
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Therefrom flow three specific research questions which the remaining chapters of this 

thesis will explore in detail:   

1) The investigation will start with an examination of the impact of European 

economic law on civil society. Does European economic law, mainly free 

movement and competition law, stand for civil society’s colonisation or for its 

empowerment? This question provides the building block for the reasoning to 

follow, for a civil society colonised by markets would be in no position to 

legitimise social Europe at a time where it more than ever needs its protection.  

2) The second step will be to question the participatory-democratic credentials of 

European governance by analysing the involvement of civil society in the two 

methods, the CM and the OMC, on which multilevel social Europe is built. Is 

social Europe democratic in the sense that it opens European governance to 

the democratic influence of civil society? In that respect, does radical OMC 

really perform better than moderate CM? 

3) Finally, having regard to previous findings regarding, first, the potentially 

colonising impact of European economic law and, second, democratic support 

available for protective social law and policy making through, respectively, the 

CM and the OMC, is social Europe effective, that is, able to protect civil 

society from European economic integration? Once again, it may be asked 

whether radical OMC really fares better than moderate CM.   
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2 Reviewing the Participatory Ideal of Bits and Pieces 

2.1 Introduction 

Whereas the participatory theory of democracy, and the arguments contemporary 

theorists have made against it, sheds light on the EU’s timid turn to citizen-based 

participatory democracy, it leaves us empty-handed when it comes to assessing the 

embrace of civil-society-centric participatory democracy (2.2). The latter 

understanding of participatory democracy has brought up many questions with which 

European integration literature is still struggling.  Scholars are battling for the soul of 

(European) civil society. How can one define civil society, what are its conceptual 

boundaries and the function it performs in modern societies, particularly in the EU 

(2.3)? They also see civil society, however defined, through the lenses of different 

democratic theories which, they claim, are modern variants of the old participatory 

ideal. Different views on the nature of the EU-polity bring up a further layer of 

complexity to the debate on the merits and demerits of the participatory turn. Is the EU 

a state in the making, a political system or a system of participatory governance (2.4)? 

This chapter will take a stand on these issues so that the reader understands where this 

thesis positions itself in the theoretical debate on the participatory turn. This chapter 

will also identify a major shortcoming in the literature which the theoretical 

framework exposed in Chapter 3 aims to overcome: by systematically neglecting the 

maximum participation of citizens in political life as well as the inequality bias of 

market capitalism, existing scholarship only incorporates bits and pieces of the ideal of 

participatory democracy (2.5).   
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2.2 The Participatory Theory of Democracy and its Limits 

The participatory theory of democracy seems like the most convenient starting point 

for finding normative benchmarks against which to assess the participatory turn. There 

is not one single participatory theory of democracy, but rather an elusive list of authors 

who have expressed a common weariness towards the contemporary theory of 

democracy for its neglect of participation.
1

 Indeed, the contemporary theory of 

democracy, contrary to the classical democratic theory and its modern participatory 

proponents, advocates minimal participation:
2
 too much participation would threaten 

the stability of the system, while no participation would quickly turn into tyranny. The 

main features of the participatory theory of democracy as well as the arguments 

contemporary theorists hold against it will be presented in this section with a view to 

assess the participatory turn.  

Participatory democracy can roughly be defined as ‘self-government by citizens rather 

than representative government in the name of citizens’.
3
 This implies two things: 

maximum participation, as opposed to representation, and political equality in its 

widest sense. Regarding the former, participatory theorists admit the importance of 

leadership
4
 and the necessity for some kind of representative institutions in modern 

societies.
5
 They, however, contend that representative institutions at the state level do 
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not satisfy the democratic ideal of maximum participation of the people, for voting at 

the national level merely registers voters’ preferences without inducing any 

development of their capacities for self-rule.
6
 As said by Mill, a political act to be done 

only once in a few years very much leaves citizens as it found them.
7
 If self-

development, taken to be the normative justification of participatory democracy, is to 

occur, citizens need to be prepared for this kind of political activity through 

participation in other governmental and non-governmental spheres of society.
8
 

Participatory opportunities are therefore to be extended all the way down to the local 

level of government,
9
 while new technologies as well as innovative institutional 

designs of a decentralised nature ought to be harnessed towards breaking the barriers 

of size at higher levels.
10

 Although industry is often cited as the primary target for 

reform, participatory theorists make the case for a more participatory society in 

general: ‘democracy implies (…) for everybody at least the opportunity to be an active 

citizen, not only of the State, but of every association with which his personality or 

circumstances cause him to be concerned’.
11

 

The other element constitutive of participatory democracy is political equality writ 

large: ‘equality of power in determining the outcome of decisions (…)’.
12

 Equality of 

power defies the elite-mass structure of our societies:
13

 the power to make decisions 

which significantly affect the polity needs to be shared equally among all, not 
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entrusted to a few leaders.
14

  This holds for government but also for non-governmental 

organs which have power, that is, which allocate values for society in an authoritative 

manner.
15

 Equality of power directs our attention to society in another way. There 

cannot be political equality without a fair degree of social and economic equality.
16

 

With the workplace often advanced as the primary target for democratisation,
17

 

participatory democracy prescribes a reform of the structures of corporate capitalism.
18

 

Ideally, wealth should be distributed in such a way that ‘no citizen shall ever be 

wealthy enough to buy another, and none poor enough to be forced to sell himself’.
19

 

‘A society of economic equality and economic independence’,
20

 that is, ‘a one-class 

society of working proprietors’,
21

 is therefore needed.  

The main function assigned to participation is an educative one: by participating into 

the affairs of the republic, man transforms itself into an intelligent being, his faculties 

are stimulated and developed, his ideas extended, his feelings ennobled, and his whole 

soul uplifted.
22

 Participatory democracy is animated by a normative ideal: the self-

development of its citizens.
23

 This is a virtuous circle, for participatory democracy 

provides citizens with exactly the skills and attitudes that it needs in order to be 

sustainable.
24

 Another function of participation is that it facilitates acceptance of 

collective decisions since such decisions are expressed through laws to which 
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individuals have themselves given their assent.
25

 Finally, participation plays an 

integrative function by contributing to the emergence of a we-feeling of community 

among those that participate in collective decisions.
26

 

On the contrary, the contemporary theory of democracy is above all a call for giving 

up the maximum participation of the people in political life as an ideal.
27

 As opposed 

to the unrealistic assumptions of the participatory theory of democracy
28

 and the drift 

towards totalitarianism to which it may give rise,
29

 the contemporary theory of 

democracy claims that democracy is ‘that institutional arrangement for arriving at 

political decisions in which individuals acquire the power to decide by means of a 

competitive struggle for the people’s vote’.
30

 The contrast with the participatory theory 

of democracy is striking.
31

 Whereas the contemporary theory describes democracy as a 

method for selecting political leaders, participatory democracy prescribes a normative 

model ‘where maximum input (participation) is required and where output includes 

not just policies (decisions) but also the development of the social and political 

capacities of each individual, so that there is a “feedback” from output to input’.
32

 

While contemporary democracy enables citizens to choose leaders which will 

represent them through periodic, free and fair elections, participatory democracy 

stresses citizens’ equal participation in the decisions which affect them. Finally, 
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political equality is given a wider definition in the participatory theory: equality of 

political power rather than the equal opportunity to exercise power.
33

  

To what extent does the participatory turn fit into the participatory theory of 

democracy exposed above? The debate on the pros and cons of the citizen dimension 

of participatory democracy clearly follows the thread of the 

participatory/contemporary divide. The proponents of direct democracy in the EU rely 

on the virtues of participation so dear to participatory theorists: direct democratic 

devices such as referenda and popular initiatives would educate citizens to European 

affairs, be conductive towards a European demos, and further acceptance of EU 

decisions; meanwhile its opponents share with the contemporary theory of democracy 

a concern for the stability of the EU were such mechanisms to be adopted.
34

 

Much more challenging is the view that participatory democracy comes down to 

opening EU governance to civil society.
35

 We have already seen that this civil-society-

centric vision of participatory democracy is largely a ‘fiction’
36

 which has been 

engineered top-down by a small circle of self-interested actors.
37

 It attests to an 
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epistemological sliding occurring in political debates but also in European integration 

literature:
38

 participatory democracy no more as self-legislation by free and equal 

citizens but as involvement of civil society in governance.
39

 This sliding is problematic, 

for it ‘creates the illusion that such functional representation automatically implies 

direct citizen participation from the base upwards’.
40

 It leaves scholars wondering 

about which normative standards are appropriate for assessing the participatory turn to 

civil society. We will see here below that this is a complex question on which views 

diverge widely depending on respective stands taken as to the civil society/democratic 

theory/EU-polity questions. 

2.3 Battling for the Soul of (European) Civil Society 

The concept of civil society has given rise to an endless flow of contradictory and 

irreconcilable statements to the point that the usefulness of the concept for research 

has even been questioned.
41

 Invoking the contribution of civil society to democratic 

EU remains then an empty shell so long as light is not shed on the exact meaning 

conferred to civil society and the precise function one expects it to perform in modern 

societies. This section will show where this thesis positions itself in the civil society 

debate and explain how it intends to bring it further.  

For the sake of brevity, one may say that three conceptual positions have 

chronologically made their appearance.
42

  Civil society originally figured in the 

writings of Aristotle under the heading of politike koinonia, meaning political 
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society/community. Civil society was thus seen as a political community of free and 

equal citizens who administer their polis according to a common vision of the good 

life.
43

 This Aristotelian notion of political community, which brings under the same 

roof state and civil society, contrasts with the notion of civil society which 

materialised during the Enlightenment period.  

From that time on, civil society came to be defined in economic terms, either 

positively as a self-regulating economic society subject to the civilising force of 

commerce (Smith), or more negatively as a system of needs (Hegel) or a bourgeois 

society which had to be overcome by a proletarian revolution (Marx).
44

 Another strand 

of modern thought, largely inspired by de Tocqueville, came to hold that civil society 

was ‘an intermediate sphere of voluntary association and activity standing between the 

individual and the state’.
45

 In such a scheme, a strong society made of a multitude of 

voluntary organisations is to act as a check upon state power, while, at the same time, 

socialising citizens and teaching them the civic virtues and the political skills that 

make democracy work.
46

 This liberal strand of thought, still very influential today, has 

been criticised for being impervious to the impact of the market on the associational 

life it praises. If the equality of conditions which impressed de Tocqueville at the time 

of his travel to America may have justified shielding market liberalism from 

democratic critique,
47

 such a stance cannot be validly taken today when ‘the problem 

of inequality of capitalism’
48

 has become more salient than ever.
49
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This critical stance towards the market came to fruition with the contemporary 

tripartite model of civil society/economy/state relations.
50

 According to this model, 

‘civil society delineates a sphere that is formally distinct from the body politic and 

state authority on one hand, and from the immediate pursuit of self-interest and the 

imperatives of the market on the other’.
51

 Such a model, which finds support in some 

major research projects,
52

 describes civil society as an autonomous sphere of society 

between state and market, while recognising that it constitutes and is constituted by 

both.
53

 Proponents of this contemporary conception differ as to the function they 

assign to civil society. According to the deliberative-democratic view defended by 

Habermas, civil society provides the institutional anchor of the public sphere into the 

lifeworld.
54

 For communitarians like Barber, civil society incarnates a civic sphere of 

voluntary associations devoted to public goods.
55

  According to the third, sociological, 

reading proposed by Cohen and Arato,
56

 modern civil society refers to the social 

institutions through which society governs and reproduces itself.
57

 

The intermediary and tripartite conceptions of civil society are fighting each other and, 

to some extent, overlapping in the academic debate on who can claim to represent civil 
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society in the EU.
58

 From the first conception’s perspective, European civil society is 

an intermediary sphere of representation: it comprises all those voluntary, non-profit 

organisations which articulate and represent the interests of a constituency.
59

 This 

image of civil society corresponds to that embraced by the main promoters of the 

participatory turn, the Commission
60

 and the EESC for which civil society is the sum 

of all organisational structures who act as mediators between the public authorities and 

citizens.
61

 This conception is all-encompassing in the sense that it covers all 

organisations which represent interests, no matter the type of interests represented. It is 

in line with the governance approach and in conformity with the principles of 

representative democracy. 
62

  

This thesis subscribes to the second, tripartite, conception. European civil society is 

therefore an autonomous sphere between state and market.
63

 Business interests, trade 

unions, and professional interests will be excluded from civil society on the ground 
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that they are too intermeshed with productive forces.
64

 So will political parties and 

parliaments, for they are directly involved with state power.
65

 Like the partisans of this 

conception, we see European governance as a potential threat to the autonomy of civil 

society seen as a non-governmental space. Instead of following Habermas’ two-track 

model which expects that civil society will stand outside and, if need be, against the 

EU polity,
66

 we accept that civil society may contribute to the construction of a 

transnational civic sphere sustained by the active engagement of European citizens, 

but on condition that deliberative spaces be created within European governance 

structures.
67

  

In opposition to current contributions taking their cue from the tripartite model, we 

also see in European economic integration a potential threat to the autonomy of civil 

society seen as a non-economic sphere. This concern is in line with the tripartite model 

which protects civil society from market colonisation,
68

 but it has been missing in 

scholarship on European civil society. The EU is a supranational organisation which 

has been driven by the functional need to regulate competitive markets. Isn’t it 

possible that creating an internal market in which competition is free and undistorted 
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could, in effect, colonise the civic space on which the EU has come to rely for its 

democratic renewal? The exclusively political focus of the debate on the democratic 

contribution of European civil society has so far left this risk unaccounted for whereas 

this thesis will give it centre stage.  

2.4 Deliberative Democracy and its Limits 

Once the precise contours of civil society are settled, agreement needs to be found on 

the nature of its democratic contribution. As the old-fashioned participatory theory of 

democracy is silent on this issue, European integration scholars naturally turned to 

three democratic theories which, they claim, could provide a modern account of the 

participatory ideal: deliberative democracy, liberal pluralism and associative 

democracy.
69

 These three theoretical strands share the same insight that it is mainly 

CSOs, not citizens, which participate in the political process.  Further specification of 

the democratic function assigned to CSOs depends on the normative stand taken 

(associative/deliberative/pluralist) and respective views as to the nature of the 

European polity (state/political system/system of participatory governance).  

This section will focus on the theoretical strand which is most relied upon regarding 

the democratic contribution of organised civil society in the EU: deliberative 

democracy,
70

 and distinguish between various positions taken as to the nature of the 

Euro-polity. Throughout the section, it will be shown that current contributions in the 

EU participatory turn fail to account for the core normative concerns, i.e. maximum 
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participation and political equality writ large, that animate the participatory theory of 

democracy.  

Deliberative democracy has had a profound influence on the academic debate on civil 

society and its democratic contribution to the EU.  Its appeal is largely found in the 

fact that it makes post-national democracy possible by decoupling democracy from the 

need of a pre-existing demos defined in substantive terms.
71

 There are two dimensions 

to deliberative democracy: a democratic one since it ‘includes collective decision-

making with the participation of all who will be affected by the decision or their 

representatives’,
72

 and a deliberative, or rational, one since it ‘includes decision 

making by means of arguments offered by and to participants who are committed to 

the values of rationality and impartiality’.
73

 

As highlighted by Hendriks,
74

 the role played by civil society in deliberative 

democracy is ambiguous. She identifies two emerging streams of thought which 

prescribe very different roles for civil society: 

Micro deliberative theorists concentrate on defining the ideal conditions of a 

deliberative procedure. This stream of theory provides only a limited 

discussion on who should deliberate and does not refer to civil society per se 

(…) Micro theories of deliberative democracy suggest that civil society actors 

should engage in deliberative politics to the extent that they are willing and 

capable of participating in structured deliberative fora. In this sense, civil 

society is implicitly called to take on communicative forms of action through 

collaborating with the state.
75
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Micro-theories find resonance with the conception of the EU as ‘a system of 

participatory governance’.
76

 On the contrary, 

[M]acro deliberative theorists emphasise informal discursive forms of 

deliberation, which take place in the public sphere. Their primary focus is on 

the unstructured and open conversations outside formal decision-making 

institutions (…) [M]acro theories of deliberative democracy emphasise the 

informal and unstructured nature of public discussion. Under this conception, 

civil society plays a role in informal political activities both outside and against 

the state.
77

 

Macro-theories have inspired the depiction of the EU as ‘an emergent polity with a 

social constituency in the making’.
78

  

Finally, in addition to micro-and macro-theories, it is claimed that deliberative 

democracy has motivated a few middle-ground theories which conceive of the EU as 

‘a regulatory political system with civil society involvement’.
79

 

Taking each of the above three models in turn, macro-deliberative theories have left 

their imprint into the conception that the EU is in a state of deep transformation: from 

‘a multi-level system of governance which relied mainly on the legitimacy of its 

constituent units, i.e., the Member States’
80

 to ‘a system of authoritative 

decisionmaking in its own right’.
81

 This system of government cannot democratically 

rule without the support of a trans-national European public sphere.
82

 The 

parliamentarisation of EU decision-making is depicted as its logical corollary.
83

 This 
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conception relies on the discursive theory of democracy formulated by Habermas.
84

  

For him, the public sphere is essential to democratic legitimacy: only laws which have 

been subject to a free and public debate are legitimate.
 85

 However, popular 

sovereignty is secured by a ‘two-track’ model: the public sphere generates political 

influence, but political influence is converted into political power after it passes 

through a parliamentary filter.
86

  

The emergence of a European public sphere requires its prior anchoring into an 

organised civil society standing outside and, if need be, against the Euro-polity.
87

 At 

the same time, proponents of the European public sphere readily admit that the EU 

governs through networks of public and civil actors.
88

 These normative and empirical 

insights are difficult to reconcile. How can a civil society which conforms to the 

demands of participatory democracy ‘carr[y] with it the normative potential associated 

with a sphere of social action characterised by its autonomy, plurality, and 

communicative openness’?
89

 Simply put, civil society cannot be expected to stand 

against the state and act within the state at the same time.
90

 Not only Habermas’ two-
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track model fails to fit into the participatory turn,
91

 it also harbours federal ambitions 

for the EU which appear unrealistic, since ‘the necessary conditions for the 

functioning of [his] normative model, such as the democratic constitutionalization, a 

European wide public sphere, and the spontaneous emergence of civil society have not 

yet materialised at EU level’.
92

 

It is hard to see why Habermas’ model has been called a modern version of the 

participatory theory of democracy in the first place. While participatory democracy 

emphasises the participation of citizens, Habermas ‘shifts some of the burdens for 

securing democratic outcomes away from the individual virtues of an active citizenry 

onto the “anonymous network of communication” in civil society’.
93

 Power no more 

emanates from the people, but rather from ‘subjectless forms of communication’
94

 

within the public sphere. More importantly, contrary to the need for self-legislation 

highlighted by participatory theorists, the communicative structures of the public 

sphere do not ‘rule’ since, according to the two-track model, decisions are left to the 

parliamentary complexes.
95

   

The micro-theories of deliberative democracy don’t fare much better. At first sight, 

micro-theories may seem more appropriate because they embrace the participatory 

turn in both its moderate and radical versions. Micro-theorists are confident that the 

participatory turn possesses deliberative qualities which will enhance the problem-
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solving capacity of the EU.
96

  When procedural rules orient stakeholders towards a 

deliberative style of politics,
97

 participatory arrangements are endowed with 

procedural legitimacy.
98

 The latter arises from the fact that decisions are adopted 

according to a fair procedure
99

 abiding by principles of transparency, openness and 

participation.
100

 It is hoped that procedural legitimacy will complement and 

beneficially interact with democratic legitimacy provided through normal 

parliamentary channels.
101

    

Still, at the same time, micro-theories of deliberative democracy are unable to capture 

the democratic relevance of the participatory turn. For, they are essentially concerned 

with collective actors, while participatory democracy was meant to empower 

citizens.
102

 As a result, these theories lose sight of the democratic commitment to self-

determination and would easily leave citizens ‘represented’ by unelected and 
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unaccountable elites. Their emphasis on collective actors is largely a consequence of 

another change, from the self-developmental effect of participation emphasised by 

participatory democrats to its instrumental value as a means for improved problem-

solving in complex governance arrangements.
103

 Now that participation has become 

instrumental to the quality of deliberative problem-solving, what matters is no more 

the citizen with his opinions and preferences but the participation of functional 

holders,
104

 those collective actors which possess the necessary quality or resources 

relevant to the problem at hand.
105

 Micro-theorists also fail to see that, as a result of 

their elite politics, the democratic counterpart of self-determination, political equality, 

might be under threat.
106

  

Half way between micro-deliberative theorists’ focus on functional problem-solving 

and macro-deliberative theorists’ concern for the emergence of a European public 

sphere, lie quite a few contributions which hold that, no more a mere system of 

participatory governance, not yet a state, the EU is a political system in need of direct 

legitimacy for the increasing range of policies it delivers.
107

 These contributions 

identify the problem as follows: when compared and evaluated in accordance with the 

tools that political science has previously applied to the nation-state, the EU appears as 

suffering from a deep crisis of legitimacy rooted in a lack of democratic credentials, 

the absence of a European demos and a record of underperformance.
108

 Whether the 

participatory turn, in either its moderate or radical version, can remedy this malaise 
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will depend on the extent to which European governance itself, and civil society as an 

actor thereof, can meet democratic norms of public control and political equality.
109

  

The middle-ground theories mostly assess the democratising potential inherent in the 

participation of civil society in European governance according to the ideal of public 

deliberation.
110

 It is expected that organised civil society will function as a 

transmission belt between European citizens and the EU.
111

 Vertically, CSOs gather 

citizens’ concerns and bring them to bear on European institutions, while collecting 

information from those institutions and communicating them to citizens. Horizontally, 

CSOs contribute to the emergence of a European public sphere by informing the wider 

public about EU politics.
112

 Seen from the upper half of the transmission belt, 

European governance will be democratic to the extent that it brings about free, 

informed and inclusive deliberation.
113

 Looking at the lower half of the transmission 

belt, CSOs are expected to mediate a relation of accountability between European 

institutions and their constituencies. Or to put it a different way, they are to represent 

the interests of their members and the wider public vis-à-vis European institutions.
114
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The middle-ground theories are more attractive than their micro- and macro-

counterparts. Contrary to the two-track model of Habermas, they reinstate the 

participatory moment of deliberation.
115

 They do at the same time look beyond 

functional holders by addressing the citizen as the ultimate stakeholder of 

governance.
116

 Yet, they are still unsatisfactory from a participatory-democratic 

perspective, for they bind organised civil society to the same norms of representation 

and accountability which have been devised for modern representative government. 

Without going as far as considering that representation is antithetical to 

participation,
117

 this thesis holds the view that the concepts of representation and 

accountability insufficiently convey the ideal of maximum participation which has 

motivated the turn to participatory democracy. They offer no guarantee that citizens 

will participate actively in European governance in new ways other than voting for 

European elections every five years.  

By contrast, this thesis builds on a discrete strand of the literature
118

 which holds that 

deliberative democracy implies wide public participation in decision-making 

processes.
119

 A specific contribution to public deliberation is expected from civil 

society seen as a civic space between state and market.
120

 We will claim that bringing 

civil society into European governance holds the promise to bridge the gap between 

the EU and its citizens on condition that this ‘participation from the bottom takes place 

within and through the framework of a governance structure which facilitates such a 
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discursive process’.
121

 In the absence of discursive structures, civil society would 

become governmentalized as it gets closer to the European governance arrangements it 

tries to influence.
122

 This thesis will attempt to reconcile European governance with 

active citizenship. Unlike other middle-ground theories, we do not accept that the 

participatory turn, in either its moderate or radical version, should sacrifice active 

citizenship for the more elitist position of a representative civil society accountable to 

European citizens. Rather, we believe that a public of active citizens may participate in 

European governance provided that the structures of the latter are democratised with a 

view to meet deliberative norms of publicity, pluralism and participation.  

The belief that civil society acts as a school of democracy in which citizens ‘gain the 

spirit, the experience, and the skills that elevate them to critical and active political 

citizens’,
123

 will fare high in our assessment of the participatory turn. But, is such a 

view realistic considering that the school of democracy thesis already faces quite 

staggering evidence as to the difficulty for CSOs to activate European citizens?
124

 We 

claim that this does not justify abandoning civic engagement within civil society as a 

normative ideal for the EU. While the black box of CSOs is left largely unexplored,
125

 

the empirical evidence currently opposed to the ‘school of democracy’ thesis seems, 
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according to a recent study, rather overblown.
126

 Moreover, the ideal of participatory 

democracy is exactly meant to ‘confront the elite-mass structure characteristic of 

modern societies’.
127

 If empirical evidence came to confirm that the participatory turn 

boils down to elite activism by a few representative leaders, one should, rather than 

discarding the participatory virtues of European civil society en bloc, address the 

extent to which the bureaucratic structures of European governance contribute to this 

state of affairs and whether their democratisation might further wider participation.  

Particular attention could be paid to the radical version of participatory democracy 

embodied by the OMC. For the latter institutional innovation offers the opportunity to 

address local CSOs where one would expect active citizenship to be much stronger 

than at the national or European level.
128

  

In addition, this thesis will distinguish itself most clearly from the literature reviewed 

by integrating a market variable into its assessment of the participatory turn. 

Participatory theorists wanted to reform the capitalistic structures of our societies. 

Modern theories of participatory democracy have also explicitly addressed the need to 

reform such structures or, at least, to protect civil society from their invasive 

tendencies.  Habermas has paid a great deal of attention to the need to protect the 

lifeworld against the colonising tendencies of the economic subsystem,
129

 while Hirst 

has put forth associative democracy as a means for citizens to reassert control over 
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corporate capitalism, pleading for an extension of associative principles to the 

corporate sector.
130

 Finally, Dahl, an important proponent of pluralism, has pointed out 

that market capitalism, even though it is far more favourable to democratic institutions 

than any nonmarket economy, harms democracy in a number ways.
131

 Nevertheless, 

the market variable has not been taken into consideration when those democratic 

theories were uploaded to the European stage. It is curious, to say the least, because 

the EU is heir to the European Economic Community, a supranational organisation 

born out of the functional need to regulate markets effectively. This thesis will, 

therefore, contend that European economic integration will hinder democratisation if it 

does not properly constrain its tendency to colonise the civil society on which the EU 

has come to rely for its democratic renewal.   

2.5 Conclusions 

This literature review illustrates the complexity which surrounds the debate on 

participatory democracy in the EU. Any scholar willing to contribute to the discussion 

in a meaningful way is bound to take a stand as to the civil society/democratic 

theory/EU-polity questions. The purpose of the next chapter will be to devise a 

normative framework which answers, precisely, these three questions. Its originality 

will lie in its attempt at overcoming the participatory ideal of bits and pieces which 

afflicts current scholarship. In this respect, the challenge will be to recast the core 

normative concerns that have animated the traditional participatory theory of 

democracy, self-government through citizen’s participation and fighting the inequality 

bias of market capitalism, in a modern setting where civil society’s contribution to the 

democratisation of the EU-polity is given centre stage.  
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Another original aspect of this framework will be to give law its proper place. While 

the EU’s participatory turn has become a subject of research for social scientists from 

all backgrounds, the contribution of lawyers to this interdisciplinary debate has so far 

remained minimal. As to the role that law ought to play in implementing article 11 

TEU, they have called for European institutions to enact procedural rules and to confer 

participatory rights with a view to strengthen participation in their activities,
132

 but the 

legal community has yet to engage into a deeper reflection as to the function that EU 

law could perform in a participatory society.
133

 The next chapter will propose to fill 

this gap by applying to EU law the notion of reflexivity, characteristic of a legal order 

that ensures the peaceful coexistence of civil society with, respectively, European 

governance and the internal market. 
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3 Overcoming the Participatory Ideal of Bits and Pieces 

3.1 Introduction 

This chapter endeavours to present normative benchmarks for assessing in a coherent 

and systematic manner the EU participatory turn. As mentioned in the previous 

chapter, this requires taking a stand on three highly contested issues. As to the 

conception of civil society and the nature of its democratic contribution, the theoretical 

framework developed by Cohen and Arato in ‘Civil Society and Political Theory’
1
 will 

support the view that civil society is a pluralist sphere of participation between state 

and market wherein deliberative ethics realises its full potential. Democratisation 

proceeds whenever civil society manages to assert influence over the state and market 

subsystems without falling prey to their colonising tendencies. This emancipatory 

process has so far taken place within the context of national welfare states. This begs 

the question:  how will it play out in the EU which is not a state (3.2)?  

A proper answer entails agreement to be reached as to the nature of the EU-polity. It 

will be argued that the EU is a multilevel political system with a social policy in the 

making. Multilevel social Europe turned to civil society’s involvement in European 

governance in the hope that it would democratise its representative system of 

government. The crucial issue raised by the participatory turn is whether multilevel 

social Europe will be able to continue the emancipatory process engaged by national 

welfare states. In others words, will social Europe contribute to civil society’s 

empowerment or to its collapse under the colonising forces of power and money (3.3)?  

This brings up three sets of questions an affirmative answer to which appears 

necessary if civil society is to democratise social Europe. Firstly, is European 
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economic law colonising or sufficiently reflexive to limit the impact of negative 

integration on civil society (3.4)? Secondly, is social Europe democratic in the sense 

that it opens European governance to the democratic influence of civil society (3.5)? 

Lastly, is social Europe effective, that is, able to protect civil society from the market 

imperative of European economic integration (3.6)? A cursory glance will be given to 

these questions and the specific case studies chosen to test them will be introduced. 

The remaining chapters will be dedicated to their in-depth analysis. 

3.2 Civil Society: a Sphere of Participation between State and Market 

Among the many conceptions of civil society,
2
 Cohen and Arato’s is one of the most 

relied upon by scholars with regard to the EU.
3
 According to their tripartite framework 

to which this thesis has already subscribed, civil society is ‘a sphere of social 

interaction between economy and state, composed above all of the intimate sphere 

(especially the family), the sphere of associations (especially voluntary associations), 

social movements, and forms of public communication’.
4
 This sphere is distinguished 

‘from both a political society of parties, political organizations, and political publics 

(in particular, parliaments) and an economic society composed of organizations of 

production and distribution’.
5
 ‘Political and economic society generally arise from 

civil society’; they however do not belong in civil society, for they ‘are directly 

involved with state power and economic production, which they seek to control and 

manage’.
6
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With civil society so defined, one can turn to the nature of its democratic contribution. 

Cohen and Arato ground democratic legitimacy in Habermas’ discourse ethics which 

holds that ‘just those norms deserve to be valid that could meet with the approval of 

those potentially affected, insofar as the latter participate in rational discourses’.
7
 

Rational discussion presupposes that participants recognise each other as equals, that 

is, ‘as autonomous, rational subjects whose claims will be acknowledged if supported 

by valid arguments’.
8
 The dialogue between participants must, moreover, be public, 

that is, unconstrained by political and economic factors and open to the participation 

of all interested parties.
9
 With a view to prevent exclusionary effects attached to any 

kind of democratic organisation (representative, participative, or others), the 

discourse-ethical principle of legitimacy demands the institutionalisation of a plurality 

of democracies: what matters is that existing forms of democracy be democratised 

further according to the requirements of discourse ethics and be supplemented, 

completed, but never replaced, by other forms of democracy.
 10

  

While democratisation of the economic and administrative sphere is very much 

constrained by the coordinating mechanisms of money and power which prevail in 

those spheres, it can be argued that deliberative democracy finds its fullest expression 

in civil society. Not only civil society refers to the institutional anchoring of a 

communicatively-coordinated public sphere into the lifeworld,
11

 it is also described as 

a pluralist sphere conductive to small-scale participation in a wide array of social 

institutions.
12

 The foundations are then already laid in civil society for a 
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democratisation of wider society according to the norms of publicity, plurality and 

participation
 
which underpin discourse ethics.

13
  

This political theory chimes with the democratic aspirations which have motivated the 

turn to civil society in the EU, for it too locates ‘the normative necessity and empirical 

possibility of democratization in civil society’.
14

 The next question is: how does 

democratisation proceed from civil society to the administrative and economic sphere? 

It was a question of crucial importance for the development of national welfare states. 

It becomes even the more so for the EU which is not a state with a proper welfare 

policy. Answering it requires that prior explanation be given as to the social theory 

which underpins the tripartite framework within which civil society is located.   

The tripartite model is grounded on the conceptual framework elaborated by Habermas 

in its ‘critique of functionalist reason’
15

 wherein the economic and administrative 

subsystems are distinguished from each other and from the lifeworld.
16

 While the state 

and the economy are steered by the media of power and money respectively, the 

lifeworld reproduces itself through the forces of communication.
17

 For Cohen and 

Arato, the lifeworld is a double-headed concept. On the one hand, it refers to ‘the 

linguistically structured stock of knowledge, the reservoir of unshaken convictions, 

and the forms of solidarity and competence’ on which social actors rely without 

question.
18

  On the other hand, it encompasses the institutions specialised in the 
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reproduction of those very resources. It is on this last level that Cohen and Arato 

locate civil society as a distinctly modern construct referring to all those social 

institutions which specialise in the reproduction of solidarity, this scarce and 

precarious resource which needs to be constantly renewed through the life of 

associations.
19

  

Civil society belongs to a lifeworld where deference to traditions has been replaced by 

‘a new and reflexive relation, a nontraditional relation to tradition’.
20

 This 

rationalisation of the lifeworld would not have been possible without the development 

of the economic and administrative subsystems because they have unburdened the 

lifeworld from strategic concerns related to money and power.
21

 The paradox of 

modernity is, however, that ‘the same processes that are among the constitutive 

conditions of a modern lifeworld also represent the greatest potential threats to that 

lifeworld’.
22

 Indeed, the expansion of the economic and administrative subsystems, 

which has relieved the lifeworld from the strategic concerns which stifled its 

communicative potential, now comes to threaten the lifeworld it has set free; to such 

an extent, say Cohen and Arato, that a primordial task is for the lifeworld to protect 

itself against the dark side of modernity, that is, its colonisation by the media of power 

and money.
23

 

Democratisation implies then a two-pronged strategy: erecting barriers against 

colonisation by and establishing sensors of influence over the administrative and 

economic subsystems.
24

 The two steps presuppose one another and are inherently 
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linked since ‘only an adequately defended, differentiated, and organized civil society 

can monitor and influence the outcomes of steering processes, but only a civil society 

capable of influencing the state and economy can help to restrain or redirect the 

expansive tendencies of the media’.
25

 It is for fundamental rights, seen as ‘the 

organizing principle of a modern civil society’,
26

 to stabilise social differentiation and 

strengthen the barriers defending the lifeworld against both media.
27

 The correlated 

need to influence the economic and administrative subsystems while protecting itself 

from them seems to present civil society with the Michelsian dilemma between 

democracy and organisation,
28

 for, the moment that civil society actors step over the 

boundaries of the lifeworld, they reproduce the organisational structures determined by 

power and money, thereby giving up their communicative rationality.
29

  

However, it is contended that there is no ‘iron law of oligarchy’ attached to a politics 

of influence by organised civil society aimed at those in political society and economic 

society or at the publics which exist at their level.
30

 For, rather than seeking inclusion 

within the organisational structures of the state or the market, such a politics aims at 

altering ‘the universe of political discourse to accommodate new need-interpretations, 

new identities, and new norms’.
31

 It does not imply instrumentalisation because it is 

discursive, rather than power or market-driven. For a politics of influence to be 

successful, the state and the economy need to be provided with sensors able to make 

them receptive to the discursive influence generated in civil society.  
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From a lifeworld perspective, it is proposed to introduce, within the economic and 

administrative subsystems, institutionalised forms of communicative action. These 

publics, economic and political societies as it were, can democratise the subsystems 

and act, from within them, as receptors for the influence of civil society.
32

 This 

necessarily entails a project of limited democratisation since the communicative 

potential of these institutions must remain subordinated to the need to maintain the 

proper rationality of the systems to which they belong if the foundations of modernity 

are to be preserved.
33

   

From a systemic point of view, the strategic rationality of the administrative and 

economic subsystems needs to be tamed by some kind of reflexive law. According to 

Teubner, ‘reflexion within social subsystems is possible only insofar as processes of 

democratization create discursive structures within these subsystems’.
34

 Here too, 

reflexive law only calls for limited democratisation since ‘the primary function of the 

democratization of subsystems lies neither in increasing individual participation nor in 

neutralizing power structures but in the internal reflexion of social identity’.
35

 

Reflexive law, unlike formal and substantive law, intends to achieve its aims through 

procedural means: it establishes ‘norms of procedure, organization, membership, and 

competence that can alter decision making, change the weight of different parties and 

members, and make overall processes of decision sensitive to side effects and 

externalities’.
36
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This self-conservation strategy, through which democratic civil society asserts its 

autonomy by establishing sensors of influence over state and market while erecting 

barriers against them, is essentially bound up with the historical transformations of the 

modern state. To put it schematically, civil society first asserted its freedom from the 

absolutist state by claiming civil rights.
37

 It then took control of the constitutional state 

by obtaining the political right to participate in the exercise of political power.
38

 It, 

finally, fought against the inequalities of market capitalism by making the democratic 

state the guarantor of its social rights.
39

  The democratic welfare state is therefore the 

endpoint of a process through which civil society has progressively emancipated itself 

from both bureaucratic and market forces. The crucial question raised by the 

participatory turn to civil society is whether the EU will continue this emancipatory 

process or, on the contrary, contribute to its defeat.   

3.3 Organised Civil Society in Multilevel Social Europe 

Answering that question requires taking a stand as to the nature of the EU-polity. The 

EU is certainly not a democratic welfare state. Nor is it a mere international 

organisation born out of an economic agreement between sovereign welfare states. It 

lies somewhere in between. The EU has emerged as the central (albeit weak) level of a 

multi-tiered political system, with positive integration resulting from social policy 

initiatives taken at the centre, and negative integration occurring through ECJ’s 

enforcement of the market compatibility requirements of European economic law.
40
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Multilevel social Europe has been democratised according to a strategy which 

perfectly fits the pluralist credo so dear to Cohen and Arato.
41

 This strategy has 

involved, on the one hand, developing a political society at the EU level with, at its 

centre, a strong European Parliament empowered to keep the European executive in 

check, and, on the other, reinforcing the grip of national parliaments over their own 

executive in the Council. Territorial representation has even been extended down to 

regional and local interests since the creation of the Committee of the Regions (CoR), 

while functional interests are represented in the EESC. Yet, this is not enough: while 

national parliaments’ scrutiny of their executive in the Council is inevitably limited, 

the European political society has not yet fully taken off.  

This democratic deficit has contributed to the creation of a legitimacy gap between EU 

power-holders and their constituencies. So as to overcome the limits of representative 

democracy, the EU naturally turned to participatory democracy.
42

 Beside timid inroads 

into direct, citizen-based democracy, participatory democracy is mainly understood 

from a civil-society-centric perspective as the participation of organised civil society 

in European governance, with the confidence that this will represent ‘a chance to get 

citizens more actively involved in achieving the Union’s objectives’.
43

  

As the previous section illustrates, merely eulogising the democratic virtues of civil 

society on paper will not do. In order to take advantage of them, multilevel social 

Europe has to confront the paradoxes of its participatory discourse. This bottom-up 

participation for which it praises civil society’s involvement in European governance 

crucially hinges on the autonomy civil society has gained from both the administrative 

and economic subsystems as a result of national welfare state building. Multilevel 
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social Europe can only continue this emancipatory process if it manages to tame the 

bureaucratic logic of European governance on the one hand and the market imperative 

of European economic integration on the other. Therefrom flow three sets of 

challenges which the EU would be well advised to take seriously if it wants its 

institutional practice to fall into line with the democratic aspirations underlying the 

participatory turn.   

Firstly, with a view to build an internal market where competition is free and 

undistorted, the original EEC Treaty contained provisions aiming at the removal of 

barriers to the free movement of factors of production, as well as provisions 

prohibiting anti-competitive practices.
44

 Both sets of provisions, reinforced by the 

subsequent case law of the ECJ consecrating their primacy and direct applicability in 

the European legal order,
45

 have been elevated to a constitutional status.
46

 This raises 

the question: has European economic law become a carte blanche given to the 

functional need of expanding competitive markets in fields traditionally occupied by 

civil society? Or, has European economic law incorporated elements of reflexivity so 

as to confine the expansive tendencies of the economic subsystem to a well-

circumscribed, self-limited market sphere? This provides the building block for the 

reasoning to follow, for a civil society inadequately protected against markets would 

be in no position to legitimise the governance of social Europe at a time where, 

paradoxically, it is more in need of protective European social policy than ever.   
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Logically, the second step would be to question the participatory-democratic 

credentials of European governance. This thesis will do so by analysing the 

involvement of civil society in the two main methods, the Community Method (CM) 

and the Open Method of Coordination (OMC), through which the EU builds social 

Europe.
47

 Is the governance of social Europe merely driven by bureaucratic power, or 

has it institutionalised reflexive structures which open EU bureaucracy to the 

democratic influence of civil society? Is this civil dialogue legally guaranteed or softly 

promoted, and with what consequences for civil society’s autonomy? Does it fruitfully 

interact with the political societies of parties and parliaments active at the national and 

European level?  How does that reflect upon the European constitutional structure?    

Finally, the effectiveness of EU social law and policy making ought to be assessed. Is 

multilevel social Europe able to protect civil society adequately from the market 

imperative of European economic integration? Or, does it merely subordinate EU 

social law and policy making to the satisfaction of market needs? This requires 

detailed analysis of the social achievements of, respectively, the hard CM and the soft 

OMC, having regard to previous findings on the colonising impact of European 

economic law and democratic support available for a truly protective social Europe.   

In the remaining part of this chapter, these three sets of questions will be introduced 

with particular attention being paid to organised civil society. CSOs, sometimes called 

NGOs or third sector organisations, share the following characteristics: 

 They are non-profit-distributing; 

 They are voluntary; 

 They have some degree of formal or institutional existence; 

                                                           
47
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 They are independent from state and market; and finally, 

 They are not self-serving in aims and related values, their aim is to act in the 

public arena at large.48 

CSOs are often singled out for their contribution to democracy.
49

 This holds 

particularly true for social CSOs. Social CSOs represent a sizeable share of organised 

civil society and volunteering is more present there than in any other part of the 

voluntary sector.
50

 Social CSOs also offer the promise to reach to the poor, the 

excluded, and the unemployed, that is, exactly those persons who have the least 

benefited from European integration and who show the greatest resentment towards 

it.
51

 Finally, as became clear from Chapter 1, social CSOs have been at the forefront 

of the debate on participatory democracy in the EU with the Social Platform being one 

of the main advocates for the establishment of the civil dialogue.
52

 For all these 

reasons, social CSOs will provide the primary focus of this thesis.  

Social CSOs are two-dimensional organisations.
53

 They provide social services, while, 

at the same time, advocating social change, although ‘the move to political advocacy 

work in almost all those organisations can historically be traced as a secondary move 

once it became clear that the political circumstances relating to their work needed to 

be changed’.
54

 This two-dimensionality will not be overlooked when studying social 
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CSOs in the multilevel context of the EU. European civil society is the result of a 

process by which social CSOs active at the local level have mobilised so as to 

advocate social reform at the national level first, and now increasingly direct their 

advocacy to Brussels in the hope of adducing a social dimension to the European 

economic project; yet, they still have strong roots to local activity, and they claim to 

represent a civil society in which ‘advocacy and the provision of practical resources or 

services are two sides of the same coin’.
55

 

Multilevel social Europe entails specific challenges for social CSOs: a) while 

delivering social services at the local level, CSOs risk marketization through the 

process of negative integration if European economic law does not learn to limit the 

reach of its market imperative; and b) while advocating social Europe, CSOs are 

threatened by bureaucratisation if they participate in European governance 

arrangements which have not been democratised. Considering the two sides of 

European civil society, both processes, bureaucratisation by European governance and 

marketization by negative integration, may threaten the autonomy without which 

social CSOs cannot realise their participatory potential in the EU.    

3.4 European Economic Law: Colonising? 

Many argue that social policy is threatened by the legal force of negative integration,
56

 

a process by which the Commission and the ECJ, with the complicity of market-

minded claimants, impose on recalcitrant Member States the market compatibility 

requirements of European economic law.
57

 The case law of the ECJ is indeed quite 
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interventionist.
58

 Many times, it has considered that ‘whilst EU law does not detract 

from the power of the Member States to organise their social security systems (…) the 

fact nevertheless remains that, when exercising that power, Member States must 

comply with EU law (…)’,
59

 in particular European economic law. However, the 

extent to which this case law erodes, under the combined forces of the four freedoms 

and European competition law, the social sovereignty of Member States may at times 

be exaggerated.
60

 The general impression one gets by reading the case law is that the 

ECJ hesitates to qualify as ‘economic’ social activities which are financed through 

solidary means,
61

 and that, when it does, a balanced, rather than a strictly pro-market, 

stance is taken as a result of the proportionality test.
62

 In this regard, one can expect 

that the new social provisions of the Lisbon Treaty will promote the further 

embedment of social values within the European economic constitution.
63

 

The same reassuring tone is found in the political declarations of the Commission. The 

latter identifies, in addition to health and education services, two main categories of 

social services: 1) statutory and complementary social security schemes covering the 
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main risks of life, and 2) other essential services provided directly to the person.
64

 

Social services are all engaged in a modernisation process as a result of which the state 

abandons its role of direct provider of services for that of the regulator/guarantor of 

social services provided by the private sector. This more competitive environment, the 

Commission says, creates a climate favourable to the development of a ‘social 

economy’ characterised by the importance of not-for-profit providers.
65

 The indirect 

consequence of modernisation is however that an increasing proportion of social 

services now fall within the remit of European economic law insofar as they can be 

considered economic activities.
66

  

The question which inevitably arises from these developments is whether European 

economic law acknowledges the specific nature of social services as pillars of the 

European society. For the Commission, difficulties with European economic law 

‘appear to be mainly due to a lack of awareness or misinterpretation of the rules rather 

than to the rules themselves’.
67

 The Commission has therefore undertaken to clarify 

existing rules through the setting up of an interactive information service and the 

elaboration of FAQs. The latter have been updated with the enactment of a guide on 

Services of General Economic Interest (SGEI).
68

 The Commission has also published 

in 2005 a SGEI package aiming at clarifying and simplifying the circumstances in 

which the grant of state aid with a view to finance SGEI is deemed compatible with 
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EU law.
69

 It has now been replaced by a new state aid package,
70

 while a reform of 

public procurement rules has been proposed.
71

  Both intend to better account for the 

specificity of social services.
72

  

This optimistic assessment cannot stand on firm grounds as long as a closer 

examination of European economic law, with an eye to specific issues of social policy, 

is not conducted. Lawyers have already provided very detailed accounts of the way 

EU law impacts the content, process and timeframe within which social services are 

delivered by the state to citizens.
73

  Yet, the legal possibility that negative integration 

might hinder wider civil society empowerment has so far attracted little academic 

scrutiny.
74

 Why is it so? A plausible explanation might be that European economic law 
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defines its material scope with regard to a functional divide between non-economic 

and economic activities which ascribes social services to, respectively, state or market 

without paying attention to the existence of a third sector between state and market.
75

  

This is problematic, for, as the Commission explains, ‘non-profit providers often play 

an important role in the delivery of social services (…)’.
76

 The SPC makes the same 

observation and calls for further attention to be paid to exactly this theme,
77

 while 

Declaration n° 23 annexed to the Maastricht Treaty also insists on the importance of 

‘charitable associations and foundations as institutions responsible for social welfare 

establishments and services’.
78

   

Another explanation might be that existing scholarship embraces the traditional notion 

that social policy pertains to state provision of individual welfare services through 

redistribution of resources.
79

 This conception of social policy seems unduly narrow, 

for it sets political power against market inequalities in a way that overlooks that civil 

society will very often step in where the state is unable to deliver welfare. It also fails 

to account for the steps that welfare states take to empower civil society in welfare 
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delivery.
80

 With variations as to the family to which they belong,
81

 welfare states 

confer CSOs legal recognition through appropriate statutes, fund, through tax-

exemption and grants, their activities, shield their conduct from the rigour of 

competitive markets and commission social services from them. These measures share 

a common purpose: nurturing a civic space between state and market where citizens 

may become masters of their own destiny. 
82

  

This thesis will revisit the fundamentals of European economic law with a focus on 

civil society. It will fill a gap in scholarship which is difficult to explain since cases 

involving social CSOs have already come before the ECJ.
83

 Chapter 4 will examine, 

from the perspective of the freedom of establishment and freedom to provide services, 

how internal market law impacts on laws and administrative measures which favour 

the provision of social services by CSOs as opposed to market operators, while 

Chapter 5 will ask whether European competition law, with its commitment towards 

competitive markets, puts social CSOs under threat of assimilation to the market 

sphere, or, on the contrary, whether it may integrate their distinctiveness into its 

workings. Put together, the two chapters will provide a preliminary picture of the 

constraints European economic law imposes on CSOs’ empowerment as a third sector 

between state and market.  
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Even if found to confirm the reflexive approach which seems to characterise the case 

law of the ECJ regarding social policy more narrowly considered, the positive 

conclusions to which this investigation might lead ought to still be taken with cautious 

optimism, for, in addition to legal constraints, there are further indirect de facto 

pressures that the European process of economic integration imposes on national 

social policy.
84

 Beside fears of Member States engaging in ‘a race to the bottom’,
85

 

another concern comes from the strict fiscal discipline associated with the move 

towards the Economic and Monetary Union (EMU). The imperative of fiscal 

consolidation and budgetary austerity prompted by the current euro crisis may only 

reinforce existing trends towards welfare retrenchment.
86

 These indirect limits only 

reflect the wider context of a globalised economic order in which welfare states are 

increasingly renouncing their social commitments in a quest for attracting mobile 

factors of production.
87

  

Does that mean the irreversible subordination of civil society to the economic 

imperative of globalised markets?
88

 Not necessarily so. It is claimed that positive, 

interventionist social policy can still ‘catch up’ with globalised markets provided that 

nation-states summon the necessary strength to impose redistributive duties on market 

participants at a higher, European, level.
89

 The argument goes that, so long as the 
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European economy is enjoying a relatively strong independence from global 

competition, a European welfare state could reassert control over the market.
90

  

Has the EU come any close to meet this expectation? A European social dimension 

has been slowly emerging,
91

 with some important harmonising victories to account for, 

notably in the fields of non-discrimination and health and security at work.
92

 Yet, even 

the most ardent proponent of single social Europe would agree that ‘European social 

policy will for a long time, and for all practical purposes forever, be made 

simultaneously at two levels, a supranational and a national one’,
93

 positive integration 

being left with the narrow social function of regulating the internal market with a view 

to correct market failures,
94

 while supporting, coordinating or supplementing social 

policies essentially defined, funded and implemented at the national level.
95

 Will that 

be enough to protect civil society effectively from the economic imperative of 

negative integration? Answering that question requires first to be clear about the legal 

constraints imposed by negative integration itself. This is the task to which Chapters 4 

and 5 hope to contribute. What social Europe can effectively achieve against markets 

will also depend on the democratic support on which it can count. This is the issue to 

which we now turn.  
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3.5 Social Europe: Democratic? 

There is a sense that social Europe cannot (or should not) grow strong because it does 

not possess the democratic legitimacy to do so.
96

 At the current stage of the integration 

process, it is not possible to identify a political community which could legitimate 

Europe’s transition towards a proper welfare state.
97

 The Parliament is a keen 

supporter of social Europe but European elections are still fought over national issues 

by national parties, while Member States zealously defend their social prerogatives in 

an institutional context where it is much easier to block EU reforms than to enact 

them.
98

 Yet, social, not political, fragmentation might be the main obstacle on the road 

to single social Europe. Indeed, the euro crisis illustrates that there is no EU-wide civic 

solidarity to the point that EU citizens would accept to endorse redistributive policies 

directed towards citizens from other European countries.
99

 

Multilevel social Europe has very much developed as a response to these legitimacy 

constraints. They explain why the EU has successfully managed to regulate markets 

while leaving the core business of traditional social policy to Member States.
100

 Yet, 

even regulatory politics came to be seen as requiring a democratic legitimacy which 

both the national and European parliaments seemed unable to provide. Social Europe 

therefore turned to participatory democracy.
101

 Has the participatory turn been 

successful? Success depends on the extent to which civil society was given the 

opportunity to participate in the governance of social Europe without succumbing to 
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its bureaucratising tendencies. As such, it is difficult to assess, for EU social law and 

policy covers many different types of decision-making processes involving different 

institutions at different stages in decision-making.
102

  

Detailed analysis will be restricted to the two main methods according to which the 

EU develops its social dimension:
103

 the CM, on the one hand, with the Commission 

consulting civil society prior to exercising its exclusive right to propose social 

legislation to the Council and the Parliament, and the social OMC, on the other hand, 

more particularly the process through which Member States coordinate their social 

inclusion policies in partnership with civil society.
104

 It is argued that the 

Commission’s consultation regime and the social OMC are pertinent case studies for 

assessing the participatory-democratic merits of social Europe. They allow 

comparative insights to be drawn from two governance arrangements which differ 

regarding the decision-making process under scrutiny (CM/OMC), the institutions 

concerned (Commission/Member States), and the stages in decision-making involved 

(agenda setting/implementation).  

The CM can be defined as  

the exercise of legislative power by the EU following the Commission’s 

exercise of its almost exclusive right of initiative, leading to the adoption of 

legislation by the Council and Parliament, resulting in a binding uniform rule 

which is subject to the jurisdiction of the Court of Justice.
105

  

Although it would be more appropriate to speak of the ‘ordinary legislative procedure’ 

since the entry into force of the Treaty of Lisbon, the term ‘Community Method’ will 

still be relied on as it provides a useful ideal-type against which the OMC can be 
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compared. Formally, the CM stands as the prototype of hierarchical governing as laws 

are adopted at the top by the Commission, the Parliament and the Council.
106

 Although 

centralised decision-making of this kind seems hardly amenable to wide bottom-up 

participation, interest group literature often points to the fragmented nature of the EU 

law-making process and highlights the many points of access it provides to non-state 

actors, be it through the national or supranational route.
107

  

The primary target of interest groups has always been the European Commission 

because of its exclusive power to initiate legislation.
108

 Consulting widely is 

particularly important for ‘weak’ DGs like DG Employment. Involving networks of 

social CSOs allows DG Employment to collect information and expertise, to legitimise 

its initiatives on the ground that they are supported by a wide range of actors, to 

reinforce its institutional position vis-à-vis other, especially market-friendly, DGs and 

to carry demands for further social integration to the door of Member States.
109

 

Together with small-scale action programmes, research projects and soft law 

production, consultations are one of those ‘weapons of the weak’ used by DG 

Employment so as to keep social Europe alive on the agenda and prepare the ground 

for a further extension of EU social competences should a window of opportunity 

arise.
110

 DG Employment has recently hailed its partnership with social CSOs as the 

prototype of a new kind of participatory democracy through which a dialogue is 
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engaged with civil society. This participatory discourse has quickly spread to the 

whole Commission and finally found its way into the Treaty of Lisbon.
111

  

But, are the normative expectations which underpin it supported by institutional 

practice? DG Employment may well claim it is building social Europe bottom-up, in 

partnership with a civil society of active citizens. The Commission, more generally, 

may well assert that it has departed from the bureaucratic, top-down, governance 

which characterises the CM. All this would be nothing more than a cover for the 

pursuit of bureaucratic governance as usual if the Commission’s consultation regime 

failed to institutionalise reflexive structures opening EU governance to the democratic 

influence of civil society. It is with these considerations in mind that Chapter 6 will 

analyse the consultations the Commission holds prior to proposing social legislation as 

a structure of opportunities. Particular attention will be paid to the nature and function 

of the rules which govern consultations. Are they soft or hard rules, and with what 

effect for civil society’s autonomy? Their interaction with representative democracy 

provided by the Parliament and their compliance with the new Treaty article on 

participatory democracy will be other issues of concern.  

Contrasting the CM with the OMC might be interesting at this point. The OMC was 

officially endorsed by the Lisbon European Council in March 2000, as a new and 

widely applicable tool of governance launched with a view to make the EU ‘the most 

competitive and dynamic knowledge-based economy in the world capable of 

sustainable economic growth with more and better jobs and greater social cohesion’.
112

 

It can succinctly be defined as  

a flexible means of working towards shared European objectives via national 

plans, which are assessed in accordance with common criteria (indicators), 
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following (in some but not all cases) guidelines and/or targets decided jointly 

by national ministers at European level.
113

  

The OMC has become ‘the central tool of EU social policy-making in the new 

millennium’,
114

 with the instauration of separate coordination processes for social 

inclusion, pensions, and healthcare and long-term care, followed by their merging into 

a single social OMC in 2005.  The future of the social OMC is currently being 

discussed within the framework of the new Europe 2020 strategy for smart, sustainable 

and inclusive growth.
115

  

The OMC is often described as a new mode of governance departing from the top-

down, bureaucratic logic of the old CM.
116

 Much of this newness arises from the fact 

that, according to its proponents, the OMC furthers the wide participation of civil 

society into European governance.
117

 This thinking is reflected in the Lisbon 

Conclusions which describe the OMC as a fully decentralised approach in which civil 

society will be actively involved.
118

 Chapter 7 will test these democratic aspirations 

with a focus on the social OMC. The objective of mobilising all the relevant bodies 

was one of the four major objectives pursued by the social inclusion process at the 

time of its official launch in 2000
119

 and, since it was merged into the social OMC, the 
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social inclusion process has attracted the greatest share of CSOs’ participation.
120

 If 

the OMC embodies anything close to a radical alternative to the CM, one may hope 

that the social inclusion process in action would provide empirical support for such an 

assertion. The nature of the social OMC as a soft tool will be central to our inquiry. 

Does the social OMC deliver the goods in the absence of legal rules ensuring 

compliance with its democratic promises? And if it does not, what kind of legal, 

political and constitutional reforms might be suggested with a view to bring 

institutional practice into line with theoretical expectations?     

3.6 Social Europe: Effective?  

The question of whether multilevel social Europe stands for civil society’s 

colonisation or for its empowerment could not be fully answered without addressing 

the effectiveness of EU social law and policy making. Assessing the effectiveness of 

social Europe comes down to asking whether it is strong enough to protect civil 

society against the colonising tendencies of European economic integration. This issue 

will necessarily come at the end of our inquiry. What social Europe must achieve in 

order to provide effective protection against markets will very much depend on the 

constraints negative integration imposes on civil society in the first place. What social 

Europe can legitimately hope to achieve will very much depend on its ability to draw 

democratic support from its dialogue with civil society. The final chapter will 

therefore be an opportunity to bring the threads of this thesis together. Previous 

findings as to the colonising tendencies of European economic law and democratic 

support available for social law and policy making will be summarised. The limits of 
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those findings will be exposed as well as their relevance for the issue of effective 

social law and policy making.  

The effectiveness of social Europe will be appraised through a preliminary assessment 

of the achievements of, respectively, the hard CM and the soft OMC. The examination 

of two pieces of legislation pertaining to social services
121

 will reveal that the hard CM 

suffers from an economic bias. When social services are harmonised or coordinated by 

EU legislation, it is as a precondition for the proper functioning of the internal market 

or as part of the internal market project itself. This raises the question: is the social 

Europe that is emerging from EU law-making able to protect civil society from 

European economic integration? Central to that inquiry will be the new social 

provisions of the Lisbon Treaty which many see as a chance to rebalance the economic 

constitution of the EU.
122

 Should a social deficit emerge from EU law-making, many 

agree that increasing social competences would not change much to the state of affairs, 

for the diversity of European welfare states, in economic, institutional and ideological 

terms, has increased to such an extent that it would be unfeasible, and even 

democratically dangerous, to agree on common legislative solutions.
123

   

This explains why the hard CM has progressively been complemented by the soft 

OMC as a tool for making social Europe more effective. Instead of striving for 

legislative uniformity, the social OMC takes the diversity of Europe as an opportunity 

to start a deliberative, learning process by which Member States can discover and 

experiment with new political solutions to the intractable problems their welfare 
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systems are collectively facing.
124

 Has the social OMC delivered on those promises?  

The softness of the social OMC will provide the main reason for concern as it seems 

too weak for securing social policy’s influence over the budgetary and economic 

pillars of the Europe 2020 strategy, so that the social Europe that is emerging from 

current coordination processes is increasingly one that is subordinated to market-

making.    

3.7 Methodology 

As exposed above, three challenges are on the EU’s path to meet the democratic 

aspirations entailed by the participatory turn to civil society. Whether the EU’s 

institutional practice has developed in such a way as to tackle them will be 

investigated in the next four chapters. Institutions will be given a wide meaning as 

referring to ‘official and unofficial procedures, protocols, norms and conventions 

inherent in the organisational structure  of the political community or political 

economy’.
125

  This thesis will therefore focus on the ‘rules of the game’ which 

structure the relationship of civil society with the state and market subsystems at the 

European level.  

Chapters 4 and 5 will be strictly confined to European economic law. European 

economic rules will be revisited with a view to measure their colonising impact on 

civil society. Both chapters therefore belong to the ‘law in context’ school with civil 

society providing the context for a reassessment of internal market and competition 

law. Moving from law to interdisciplinary analysis, Chapters 6 and 7 will focus on the 
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institutions which structure the dialogue between civil society and social Europe. Is 

that dialogue bureaucratic or democratic? The Commission’s consultation regime will 

be analysed as a structure of opportunities, while the main institutional features of the 

social OMC will be presented. In both chapters, hard rules falling within the purview 

of European public law will coexist with soft rules of mere political value. Their 

interaction will be considered as essential to the success/failure of the civil dialogue. 

In keeping with interdisciplinary analysis, Chapter 8 will consider the effectiveness of 

EU social law and policy making. The legislative outcomes of the CM will compared 

with the political outcomes of the OMC. The interaction between the hard and soft 

rules will once again be given centre stage.  

The interdisciplinary focus of this thesis means that a wide array of sources will be 

relied on. Formal sources of EU primary and secondary law will be examined in the 

light of cases from the ECJ and the General Court (GC). Both European economic law 

and European public law will provide materials in that respect.  Besides, a great 

number of political documents emanating from the European Union will be used to 

document the emergence of soft rules in the governance of social Europe. The 

institutional analysis performed on the basis of those official documents, both legal 

and non-legal, will  be enriched by references to the work of scholars coming from 

fields as diverse as law, political science and sociology.      
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4 Revisiting the Fundamentals of Internal Market Law 

4.1 Introduction 

As exemplified by a handful of cases decided by the ECJ in the fields of education,
1
 

healthcare
2
 and social welfare,

3
 the free market orientation of the European economic 

constitution
4
 sometimes comes into conflict with Member States’ core sovereign 

power to organise their welfare systems.
5
 These clashes are to be seen through the lens 

of a state/market divide.
6
  Activities are allocated to either sphere according to their 

economic nature. Non-economic activities escape the application of internal market 

law, while economic activities benefit from the four freedoms and cannot be restricted 

by Member States beyond what public interest requires.
7
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This chapter is an invitation to confront this legal dichotomy with the reality we live 

in, where one finds civil society lying between the state and the market.
8
 It will be 

argued that the conflict mentioned hereinabove should not be merely stated as a case 

of state versus market, public versus private. One should go beyond this seemingly 

obvious legal divide and ask how internal market law impacts on state policies that 

favour the provision of social services by organised civil society as opposed to market 

operators.
9
 This is not a rhetorical question. Such policies, although increasingly 

called into question by Member States, do exist in some European countries.
10

 They 

may even come back in favour with the near-collapse of the Washington consensus 

and growing interest in third way policies.
11

 This issue goes to the heart of what has 

been described in Chapter 3 as a need for social policy to defend civil society against 

the colonising forces of markets.
12

 It is asked whether resistance can take the shape of 

policies expressing the democratic will of a political community to keep profit-making 

at bay in a sector of fundamental importance: welfare delivery.  
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The main analytical tool used for the purpose of answering the above question will be 

the notion of solidarity,
13

 defined here as ‘a willingness to share the fate of the 

other’.
14

 Two dimensions of this multifarious notion will be considered, which 

together reflect the conception of solidarity as a non-economic resource rooted in civil 

society.
15

 In its first, non-economic, dimension, solidarity may take the shape of a 

decision by which a political community transfers resources from one social group to 

another (thereafter referred to as ‘social solidarity’).
16

 Social solidarity thereby 

understood as redistribution, represents the focus of welfare states.  It is central to the 

financing of many social services which are often provided free of charge or at a 

below-cost price to beneficiaries and which therefore need some amount of solidary 

financing. 

In its second, civil, dimension, solidarity may refer more specifically to the actors with 

whom a political community decides to entrust welfare delivery. It thereby expresses 

the will to prefer CSOs to corporate companies for providing social services, in view 

of the public-spiritedness those actors embody. The promotion of this second type of 

solidarity (thereafter referred to as ‘civil solidarity’) may, therefore, take the form of 

measures which prohibit profit-making in welfare delivery (‘non-profit requirements’). 
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While measures favouring civil solidarity reflect the belief that CSOs are the locus 

where solidarity, a scarce and vulnerable resource, is best nurtured and preserved,
17

 

social solidarity emphasises that solidarity is non-economic, in the sense that it is 

instituted in response to and against the inequalities generated by free markets.
18

   

With this analytical frame in mind, internal market law will be scrutinised against its 

impact on policies favouring civil solidarity enacted in a welfare context. With a focus 

on, respectively, the freedom of establishment (4.2) and the freedom to provide 

services (4.3), it will be asked whether and under what circumstances, social 

solidarity, owing to its non-economic nature, is instrumental to define on which side of 

the state/market divide policies favouring civil solidarity stand. A synthesis on this 

question will be provided by bringing together both freedoms (4.4). It will then be 

assessed to what extent these two freedoms may be relied on by for-profit companies 

to challenge measures favouring civil solidarity instituted in an economic, as opposed 

to social solidarity, context (4.5). In conclusion, some final thoughts will be put 

forward (4.6). 

4.2 Freedom of Establishment 

The freedom of establishment allows EU companies ‘to participate, on a stable and 

continuous basis, in the economic life of a Member State other than [their] State of 

origin and to profit therefrom’.
19

 This includes their right to establish in another 

Member State with a view to provide social services. Yet, by virtue of its sovereign 
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power to organise its social welfare system, the host Member State may decide that 

public funding, reflecting a community’s solidary commitment towards each of its 

constituents, should only be devoted to private entities that have the pursuit of the 

social good as their primary purpose. By so doing, a state imposes on the commercial 

companies established in its jurisdiction restrictions entailed by the need to compete 

with the third sector on what is considered to be unfair terms. This is exactly the crux 

of the matter in Sodemare,
20

 a case dealing with a piece of legislation in the region of 

Lombardy that made reimbursement for social welfare services of a health-care nature 

conditional upon the requirement for the providing institution to be non-profit 

making.
21

 This law was challenged before the ECJ by Sodemare, a Luxemburg 

company established in Italy. For, it had the effect of reserving the provision of social 

services of a health-care nature to non-profit organisations, by obliging users of the 

services provided by commercial operators to bear a financial burden to which they 

would not have been subject had they sought the same service from a non-profit-

making company.
22

 

On the compatibility of the non-profit requirement with the freedom of establishment, 

the ECJ first stated that internal market law does not detract from the powers of the 

Member States to organise their social security systems.
23

 The ECJ then took note that 
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the non-profit requirement was forming part of a social welfare system based on the 

principle of solidarity (i.e. ‘social solidarity’ for the purpose of this chapter).
24

 The 

ECJ finally accepted that, as internal market law stands at present, a Member State 

may, in the exercise of the powers it retains to organise its social security system, 

consider that such a requirement is necessary for the social security system at hand to 

attain its objectives.
25

 Thereby, the ECJ gave reason to the Italian government’s 

argument that the non-profit requirement represented the most logical approach, on the 

grounds that non-profit-making private operators are not influenced by the need to 

derive profit from the provision of services, which enables them to pursue social aims 

as a matter of priority.
26

  Before concluding that the non-profit requirement cannot be 

viewed as contrary to the right of establishment, the ECJ said that the latter is not 

liable to place profit-making companies from other Member States in a less favourable 

factual or legal situation than profit-making companies from the Member State in 

which they are established.
27

 

It appears from the above that the ECJ adopts in Sodemare a position deferential to 

Member States’ powers to deliver welfare to their citizens through non-market means. 

Indeed, in paragraph 32 of the Judgment, the ECJ approaches the necessity of the non-

profit requirement very leniently, without even questioning whether the social 

objectives of the welfare system at hand may be attained by less restrictive means; 

moreover, in paragraph 33, in order to conclude that the non-profit requirement is not 

discriminatory, the ECJ chooses profit-making companies established in another 

Member State as a comparator.
28

 This interpretation of the principle of non-
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discrimination contrasts starkly with the opinion that the Advocate General Fennelly 

filed in that case,
29

 wherein he argued that non-profit requirements are inherently 

discriminatory.
30

 As the Advocate General rightly said, ‘charity begins at home’.
31

 In 

this sense, non-profit requirements are indirectly discriminatory on the grounds that 

they favour local entities over foreign ones.
32

 It could also be added that the mere fact 

that the ECJ relied on the principle of non-discrimination in itself bears witness to its 

deference.
33

 Indeed, the ECJ could easily have ruled, on the basis of Gebhard,
34

 that 

the non-profit requirement was restrictive, that is, liable to hamper or to render less 

attractive the exercise by foreign companies of their economic freedoms, and then 

proceed with a full blown proportionality test. 
35

  

It is striking that the Judgment hinges on both types of solidarity mentioned in the 

introduction of this chapter albeit, stricto sensu, it is only the second type of solidarity 

(civil solidarity) that is challenged by the Sodemare company.
36

 It could be argued that 

the reference to social solidarity is far from accidental. Rather, it invites us to look 

back on earlier cases where free movement law was invoked against social solidarity. 

In this respect, it could be said that Humbel,
37

 albeit not mentioned in Sodemare,
38

 is 

central to understand the ECJ’s deference. For, in that case regarding public education, 

the ECJ had already ruled that a service financed essentially by the state was not 
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economic and therefore made clear that public funding is what defines the non-

economic sphere.
39

  

Hence, with Humbel in mind, it can be argued that the Sodemare company requires 

access to a monetary resource of a specific kind, that is, money provided by the state 

for redistributive purposes. The reference to social solidarity is therefore essential 

because it gives the non-profit requirement a non-economic context which, it is 

argued, justifies its protection by the ECJ.
40

 Allowing the plaintiff to challenge the 

non-profit requirement would, in this case, legally amount to the use of internal market 

law for the purpose of colonising the non-market sphere of social solidarity. Had the 

ECJ taken a stricter stand, it would have substituted its own judgment on the 

institutional limits within which welfare services financed by social solidarity should 

be delivered for the democratic will of a political community.  

4.3 Freedom to Provide Services 

It is common place that, in order to enter the remit of internal market law, a service 

needs to be ‘normally provided for remuneration’
41

 and that ‘the essential 

characteristic of remuneration (…) lies in the fact that it constitutes consideration for 

the service in question, and is normally agreed upon between the provider and the 

recipient of the service’.
42

 Welfare provides the battleground where the interpretation 

to be given to this requirement has been fought the hardest.
43

 Since Humbel,
44

 the acid 
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test for remuneration comes down to asking whether the service is financed entirely or 

mainly by the public purse.
45

 If yes, the latter belongs to the non-economic sphere. 

This conveys the idea that, since nothing comes for free, what matters is cost 

allocation. If the service recipient pays, the transaction is strictly guided by private 

interest and should come under the purview of internal market principles. However, as 

soon as a service is paid essentially by public monies, it embodies the democratic will 

of a polity to maintain social solidarity among its members and this solidarity should 

be allowed to act as a ‘buttress against internal market law’.
46

 In sum, this case law 

clearly endorses the view that social solidarity, expressed through public funding, is 

what defines the non-economic sphere and therefore guards state or civil society-based 

welfare delivery against market encroachment.
47

  

However, a brief account of the cases on the right of EU citizens to receive medical 

treatment abroad
48

 suffices to inform us that social solidarity does not rest on grounds 
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as safe as the above case law might lead one to believe. Confronted with the issue of 

EU citizens challenging Member States’ health authorities’ refusal to cover the costs 

of medical treatment received in another Member State, the ECJ, giving full force to 

the ruling that ‘the freedom to provide services includes the freedom for the recipients 

of services, including persons in need of medical treatment, to go to another Member 

State in order to receive those services there’,
49

 has repeatedly stated that article 56 

TFEU applies as soon as medical services are provided for consideration in the host 

state, regardless of the way in which the national system with which the patient is 

registered and from which reimbursement of the cost of those services is subsequently 

sought, operates.
50

 The ECJ has also made clear that a health system which subjects to 

prior authorisation reimbursement of the costs incurred by insured patients abroad or 

which forbids its patients to rely on the private healthcare market of another Member 

State, constitutes, both for insured patients and service providers, a barrier to the 

freedom to provide services.
51

 Albeit internal market law does not preclude a system 

                                                                                                                                                                        
Vanbraekel and Others v Alliance nationale des mutualités chrétiennes (ANMC) (Vanbraekel) [2001] 

ECR I-5363; Case C-157/99 B.S.M. Geraets-Smits v Stichting Ziekenfonds VGZ and H.T.M. Peerbooms 

v Stichting CZ Groep Zorgverzekeringen (Smits and Peerbooms) [2001] ECR I-5473; Case C-385/99 

V.G. Müller-Fauré v Onderlinge Waarborgmaatschappij OZ Zorgverzekeringen UA and E.E.M. van 

Riet v Onderlinge Waarborgmaatschappij ZAO Zorgverzekeringen  (Müller-Fauré) [2003] ECR I-4509; 

Case C-372/04 The Queen, on the application of Yvonne Watts v Bedford Primary Care Trust and 

Secretary of State for Health (Watts) [2006] ECR I-4325; Case C-444/05 Aikaterini Stamatelaki v 

NPDD Organismos Asfaliseos Eleftheron Epangelmation (OAEE) (Stamatelaki) [2007] ECR I-3185; 

Case C-208/07 Petra von Chamier-Glisczinski v Deutsche Angestellten-Krankenkasse [2009] ECR I-

6095; Case C-211/08 Commission v Spain [2010] ECR I-05267; Case C-512/08 Commission v France 

[2010] ECR I-08833; Case C-173/09 Georgi Ivanov Elchinov v Natsionalna zdravnoosiguritelna kasa 

[2010] ECR I-08889; Case C-255/09 Commission v Portugal (ECJ, 27 October 2011); Case C-490/09 

Commission v Luxemburg [2011] ECR I-00247; Case C-562/10 Commission v Germany (ECJ, 12 July 

2012). For an overview of the case law, see T Hervey, ‘The Current Legal Framework on the Right to 

Seek Health Care Abroad in the European Union’ (2007) 9 CYELS 261; J Baquero Cruz, ‘The Case 

Law of the European Court of Justice on the Mobility of Patients: an Assessment’ in JW van de 

Gronden, E Szyszczak, U Neergaard and M Krajewski (eds), Health Care and EU Law (TMC Asser 

Press 2011). This case law has now been codified in Directive 2011/24/EU of the European Parliament 

and of the Council of 9 March 2011 on the application of patients’ rights in cross-border healthcare 

[2011] OJ L88/45. For more details on the Directive, see Sec 8.4.     
49

 Watts (n 48) para 87.  
50

 Smits and Peerbooms (n 48) para 55; Müller-Fauré (n 48) para 103; Watts (n 48) para 90; Stamatelaki 

(n 48) para 21.   
51

 Smits and Peerbooms (n 48) para 69; Müller-Fauré (n 48) para 44, 103; Watts (n 48) paras 94-98; 

Stamatelaki (n 48) paras 25-28.    



  

82 
 

of prior authorisation at least as regards intramural care
52

 and treatment in a non-

hospital setting involving the use of major medical equipment,
53

 it requires the 

conditions attached thereto to be justified with regard to the overriding considerations 

of general interest accepted by the ECJ and to satisfy the requirement of 

proportionality.
54

  As regards the absolute refusal to reimburse costs incurred on the 

private health care market abroad, the ECJ ruled in Stamatelaki
55

 that such a refusal is 

not proportionate to the objective of maintaining a balanced social security system, 

since measures which are less restrictive and more in keeping with the freedom to 

provide services could be adopted, such as a prior authorisation scheme.
56

  

As the case law illustrates, patients may rely on the freedom to receive commercial 

services in order to get reimbursement for healthcare services received abroad, no 

matter whether they were provided by publicly-funded or purely private hospitals. 

This a major difference with the regime instituted by articles 19 and 20 of Regulation 

883/2004
57

 which only cover EU citizens’ access to medical services provided within 

the framework of the public health system of the host Member State.
58

 Although this 

opening to private operators does not directly endanger the public structure of the 

welfare system with which patients travelling abroad are insured, it may, however, 

come to threaten the latter indirectly, once applied to those public health systems 

which do not recognise the right for their patients to be treated by commercial 
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operators outside a pre-organised non-profit structure.
59

 Since the mere reliance of 

publicly-insured patients on the private health care market of another Member State 

suffices to bring into play the free movement of services,
60

 it is inevitable that any 

refusal to cover the costs of medical services received abroad could be challenged 

under the free movement of services, even if this refusal is justified by the absence of 

recognition by the welfare structure at home of any right to receive commercial 

services.  

This would not be problematic if the ECJ showed deference towards Member States’ 

powers to organise their social security system, when examining the existence of a 

restriction on the freedom to receive private health care abroad. This is however not 

the case. The absence of any right to be treated by commercial operators, and even the 

recognition of such a right subject to prior authorisation, is, according to the ECJ, a 

restriction.
61

 Should a patient challenge a Member State’s refusal to reimburse medical 

services provided abroad by a commercial operator on a for-profit basis, it would 

therefore fall on the ECJ, substituting its own judgment for the democratic will of a 

political community, to determine, according to a proportionality test, whether there 

are means less restrictive than the organisation of a welfare system along strictly non-

profit lines, which would allow such a system to meet the social objectives it has been 

assigned.  The serious issue of legitimacy this raises
62

 is all the more pronounced now 

that this case law has been transposed to other welfare services such as education and 
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social insurance, where the right to receive services outside non-profit structures is not 

as firmly embedded as in health care.
63

  

A contrario, this thesis advocates that, instead of the unrestricted notion of restriction 

used by the ECJ,
64

 room should be made for a more respectful approach towards the 

state/market divide.
65

 Rather than affirming that some degree of closure in the welfare 

system is restrictive of trade, the ECJ, building upon the wisdom of Sodemare,
66

 could 

confine itself to assure that the right to be reimbursed for social services received 

outside the welfare system, only once and if it is granted, does not discriminate 

between commercial operators according to their location.
67

  

The case law on the right to receive healthcare abroad is all the more worrying if one 

takes into account the unjustified interventionism of one specific case, Smits and 

Peerbooms,
68

 where the ECJ was asked whether the specific features of the health 

system from which reimbursement for medical treatment received abroad was sought 
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could dispel the existence of remuneration.
69

 In response to objections raised against 

the economic character of an insurance-based health system delivering benefits in kind 

and free of charge, the ECJ ruled that such system is to be considered as economic on 

the grounds that, since Bond,
70

 there is no need for a service to be paid by those for 

whom it is performed.
71

  

It could be argued that this reasoning was unnecessary. The conclusion that the 

medical service had been paid for directly by the patient in the host Member State was 

sufficient to justify the application of the freedom to provide services. The validity of 

this claim is confirmed in Watts,
72

 where the ECJ declined to rule on whether NHS 

was providing services against remuneration.
73

 Moreover, the extension of the Bond 

line of case law
74

 to welfare seems to be in contradiction with the ECJ’s ruling in 

Humbel
75

 that public financing excludes the application of internal market rules.
76

 

Besides, the ECJ’s motivation lacks in substance.
77

  The ECJ does not explain why the 

ruling in Bond, which was given in a clearly commercial context, is transposable to 
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welfare.
78

 Nor does the ECJ explain why it finds it justifiable to depart from the 

opinions of two learned Advocate Generals arguing, on the basis of Humbel, that the 

specificity of national health systems should prevent the application of the TFEU.
79

  

4.4 Delivering Welfare Services Financed by Social Solidarity: an 

Economic Activity?  

One can say that social solidarity has been approached in the case law regarding the 

freedom of establishment and the freedom to provide services from three different 

angles, with dramatically different consequences for measures favouring civil 

solidarity: 

1) Delivering services financed by social solidarity is not an economic activity. 

By establishing financial solidarity among them, citizens erect a political 

buttress against markets.
80

 This is clear since Humbel:
81

 a service financed 

essentially through public funds is non-economic.
82

 Similarly, in Sodemare,
83

  

the ECJ, based on a deferential reading of the principle of necessity and equal 

treatment, decided that a state can legitimately entitle non-profits to participate 

in its welfare system to the exclusion of for-profit companies, without 

restricting markets. The ECJ, therefore, did not allow for-profit companies to 

use internal market law for the purpose of challenging the non-economic 

sphere, that is, the institutional limits within which it is decided to deliver 

welfare services financed by social solidarity, thereby adopting a hands-off 
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approach towards the configuration of our welfare societies along civil 

solidarity lines.  

2) Delivering services financed by social solidarity is an economic activity since 

services do not need to be paid for by those for whom they are performed. 

Smits and Peerbooms,
84

 by transposing Bond
85

 to welfare, reflects this 

approach. Therefore, as long as a service is paid for, this service is economic, 

whoever the financing operator might be (private, semi-public or public) and 

whatever redistributive purpose this type of financing might embody. This 

reading blurs the state/market divide to a point where one can legitimately ask 

which services still belong to the non-economic sphere. It gives commercial 

operators arguments to challenge civil society-based welfare delivery more 

successfully than in Sodemare since, in a strictly functional fashion, the 

principle of social solidarity cannot shield civil solidarity from the full 

application of internal market principles.  

3) Social solidarity at home does not matter, according to Watts,
86

 as long as the 

service has been provided against remuneration in another Member State. This 

approach, combined with an extensive definition of the notion of restriction, 

allows citizens, by invoking the freedom to receive commercial services 

abroad, to challenge in court the proportionality of welfare systems which do 

not recognise them the right to be reimbursed for services provided outside a 

pre-organised non-profit structure. Conversely, companies established in other 

Member States can also challenge such systems because they are deterred from 

                                                           
84
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providing services in the Member States concerned.
87

 With this approach, the 

ECJ turns its back to the right of Member States to sovereignly decide who can 

deliver welfare services financed by social solidarity.  

Although the conviction that services paid for by the state are performed against 

remuneration has already gained ground in the discourse of the European 

Commission
88 

and in the comments of some legal practitioners,
89

 the first approach 

still holds its ground today. Indeed, Humbel
90

 has been recently reaffirmed by the 

ECJ
91

 and politically construed in the ‘services’ Directive
92

 as including activities 

performed by the state or on behalf of the state.
93

 Moreover, the ECJ, in Schwarz,
94

 

gave a restrictive interpretation of the Bond ruling, by limiting its ambit to private 

financing.
95

 This strongly suggests that services mainly financed by the state are not to 

be affected by the ruling that services do not need to be paid for by those for whom 

they are performed. This would leave within the non-economic sphere social solidarity 
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and the way it is delivered, whether by the state or by civil society on behalf of the 

state. 

The third approach has yet to be invoked by service recipients or providers in order to 

challenge refusals of reimbursement by welfare systems defined along strictly non-

profit lines.
96

 However, in view of the unrestricted notion of restriction already 

espoused in the case law,
97

 it seems unlikely that the ECJ will, when faced with that 

kind of case, revert to the deferential position adopted in Sodemare.
98

  This being said, 

even the third approach has been tempered by Humbel.
99

 Indeed, the ECJ has refused 

that the freedom to receive commercial services abroad be invoked regarding schools 

which are financed entirely or mainly by public funds.
100

 This contrasts with the case 

law on the freedom to receive medical services which only requires that healthcare be 

provided for consideration in another Member State no matter whether the provider is 

financed essentially by private funds or not. Whether the third approach will be 

similarly constrained in future sensitive cases regarding welfare services other than 

education remains to be seen.
101

      

4.5 Civil Solidarity in an Economic Context 

Those welfare services which are not financed by social solidarity, but rather rely on 

private financing, are, undeniably, considered as provided ‘for remuneration’ 

according to internal market law.
102

 They enter the economic sphere, regardless of 
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whether they are paid directly by their beneficiaries or indirectly by third parties.
103

 

Policies favouring civil solidarity enacted in such an economic context cannot hide 

behind the protective veil of social solidarity. They are inevitably subject to the full 

rigour of internal market law. 

As a result, measures which would require pursuing an economic activity in the host 

state through a non-profit entity would indubitably be considered discriminatory, at 

least indirectly. Indeed, the ECJ ruled that article 49 TFEU expressly leaves traders 

free to choose the appropriate legal form in which to pursue their activities in another 

Member State,
104

 and, later, held that measures which favour local entities over foreign 

ones are indirectly discriminatory.
105

 Nor can Member States enact provisions which 

prevent operators from accessing certain markets on the basis of their type of corporate 

form. Those measures, notwithstanding their non-discriminatory nature, would in any 

case constitute a restriction on the right of those operators to conduct business in the 

host Member State.
106

 Non-profit requirements are no exception in that respect.
107
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Therefore, the extremely lenient approach adopted by the ECJ in Sodemare
108

 towards 

measures that discriminate against for-profit operators should not be taken out of its 

‘social solidarity’ context, where non-profits were delivering services financed by the 

public purse. Internal market law does not confer any blanket exemption on non-profit 

requirements once formulated in an economic context. Such measures are considered 

inherently discriminatory. Or they are at least restrictions, liable to hamper or to render 

less attractive the exercise by foreign companies of their economic freedoms.
109

 In 

either case, this suffices to bring them within the remit of the TFEU. If challenged 

before the ECJ, those measures will therefore need, first, to be justified by an 

imperative requirement in the general interest
110

 or one of the express derogations 

provided for in the TFEU
111

 and second, to satisfy the proportionality test.
112

  

In that regard, DocMorris,
113

 a case on the freedom of establishment wherein the ECJ 

upheld a legislation preventing commercial companies from owning and operating 

pharmacies,
114

 suggests that the ECJ, when applying the test of proportionality to 

measures favouring civil solidarity, will be particularly receptive to some of the 

arguments usually advanced to justify non-profit requirements. Indeed, it is the first 

time that the ECJ explicitly reasons by analogy with the point made in Sodemare that 

non-profits are able to pursue social aims as a matter of priority, by saying that only 

pharmacies operated by pharmacists sufficiently guarantee that the pursuit of profit 
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will be tempered by the objective of protecting public health.
115

 If the independence of 

pharmacists is thought to be an adequate means to temper the pursuit of profit, the a 

fortiori assertion can easily be made that a non-profit requirement would even more 

adequately meet the need to ensure that public interest prevails over profit making. It 

should be highlighted that the specificity of medicinal products plays a pivotal role in 

the ECJ’s assessment.
116

 In the words of the Advocate General, pharmaceutical 

activity is characterised by an asymmetrical distribution of information, which makes 

all the more important the trustworthiness of its provider.
117

 Here too, the parallel 

could be easily made with trust-related economic theories which support the view that 

information problems, especially present in health and social services, are less likely to 

be exploited by non-profits.
118

 Finally, as regards the criterion of necessity, the ECJ 

gives weight to the consideration that ownership structure matters when it comes to 

compliance.
119

 This is particularly important for the advocates of civil solidarity who 

argue that CSOs internalise the public interest in a way that makes them more likely to 

comply with relevant legislation than for-profit companies. 

4.6 Conclusions 

What are the constraints imposed by internal market law on policies favouring civil 

solidarity enacted in a welfare context? While Humbel
120

 and Sodemare
121

 clearly 

position social solidarity in the non-economic sphere so that services financed 

essentially by the state, regardless of whether they are delivered by organised civil 

society on behalf of the state or by the state itself, escape internal market law, Smits 
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and Peerbooms
122

 casts doubt on public financing as a boundary marker on the 

grounds that remuneration identifies the economic sphere without regard to the 

identity of the payer. It has however been argued that Schwarz
123

 strongly suggests 

that the finding of Smits and Peerbooms is to be limited to private financing, so as to 

leave intact the non-economic sphere of social solidarity and, by the same token, the 

non-profit structure through which a political community may deliver welfare services 

financed by social solidarity to its members (4.4).  

Does that mean that internal market law gives Member States free reign to erect their 

welfare system along civil solidarity lines if they so wish? It seems not. Firstly, should 

the case arise where a citizen, invoking the freedom to receive commercial services 

abroad, challenges its welfare system for not granting the right to be reimbursed for 

services provided by commercial operators, it is claimed that the ECJ will prefer 

pushing the Social solidarity does not matter approach of Watts
124

 to its limits, thereby 

subjecting the absence of such a right to a strict proportionality test, rather than 

reverting to the deferential position of Sodemare. For, the ECJ, by releasing the 

unrestricted notion of restriction from its Pandora’s Box, has already paved the way 

for such an outcome (4.4).
125

 Secondly, policies favouring civil solidarity enacted in an 

economic context, where social services are privately financed, would inevitably be 

considered as restrictions on the freedom of establishment of commercial operators or 

on their freedom to provide services. Both considerations therefore point to the 

increasing role the proportionality test will come to play in balancing free markets 

against civil solidarity. In this respect, DocMorris
126

 gives ground to think that the ECJ 
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will be willing to interpret proportionality in a light favourable to state measures 

favouring civil solidarity in welfare delivery (4.5). 

This chapter illustrates from the perspective of internal market law that the case for a 

European economic constitution which endangers national social policy has been 

exaggerated.  European economic law does contain reflexive elements that make the 

internal market receptive to the social values underlying national welfare policies. This 

reflexivity has just been demonstrated from the perspective of state measures aiming at 

empowering CSOs against for-profit companies, a specific dimension of social policy 

which has barely been explored until now. The reflexive capacity of internal market 

law manifests itself through two mechanisms: on the one hand, the ECJ carefully 

draws the state/market boundary according to a ‘social solidarity’ benchmark which, 

in some cases, suffices to shield the delivery of social services by CSOs from internal 

market rules, while, on the other, it condones an inventive use of the proportionality 

test so as to balance civil with economic concerns. The next chapter will revisit the 

fundamentals of European competition law with a view to measure their impact on 

organised civil society. A crucial question will be raised: does European competition 

law assimilate CSOs to for-profit companies, or does it allow them to express their 

distinctiveness?  
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5 Revisiting the Fundamentals of European Competition Law 

5.1 Introduction 

CSOs evolve in an increasingly competitive environment where fighting for market 

shares against for-profit companies, but also against their non-profit counterparts, is 

very much the order of the day.
1
 At the same time, CSOs have a long tradition of 

cooperation between themselves which sometimes conflicts with the discipline 

imposed by competitive markets.
2
 They may conclude catchment area agreements

3
 so 

as to avoid ‘wasteful duplication’.
4
 It is also quite common for CSOs to agree on 

common pricing strategies which reflect social concerns by subsidising below-cost 

services to needy clients with higher fees paid by better-off clients.
5
 Yet, CSOs are 

not-for-profit: they restrict competition with a view to further the social goals by 

which they are statutory bound, whereas commercial companies are presumed to do so 

with a view to increase profit. This fundamental difference raises the question of 

whether European competition law integrates CSOs’ distinctiveness or, on the 

contrary, if it assimilates them to for-profit companies.
6
      

                                                           
1
 C Cicoria, ‘European Competition Law and Nonprofit Organizations: A Law and Economics Analysis’ 

(2006) 6 Global Jurist Topics, 5-12  <http://www.degruyter.com/view/j/gj.2006.6.1/issue-

files/gj.2006.6.issue-1.xml> accessed 3 September 2013. See also R Steinberg, ‘Nonprofit 

Organizations and the Market’ in WW Powell (ed), The Nonprofit Sector: a Research Handbook (Yale 

University Press 1987); BA Weisbrod, The Nonprofit Economy (Harvard University Press 1988) 107-

129.      
2
 See 6 Perri, ‘European Competition Law and the Non-Profit Sector’ (1992) 3 Voluntas 215, 226.   

3
  ibid 232-233.   

4
  J Kendall, The Voluntary Sector: Comparative Perspectives in the UK (Routledge 2003) 120.    

5
 F Coursin, ‘La Politique Européenne de Concurrence et les Entreprises de l’Économie Sociale’ (1995) 

1 Transnational Associations 26, 32.       
6
 For this kind of questioning, see Perri, ‘European Competition Law and the Non-Profit Sector’ (n 2); 

Coursin, ‘La Politique Européenne de Concurrence et les Entreprises de l’Économie Sociale’ (n 5); 

Cicoria, ‘European Competition Law and Nonprofit Organizations’ (n 1).    



  

96 
 

This is reminiscent of an issue which has attracted the attention of many scholars 

before: can European competition law internalise public service values?
7
 Although 

pertinent, this chapter does not address this question. It considers the possible 

reconciliation of European competition law with the social values promoted by civil 

society rather than with the public service values guaranteed by the state. This thesis 

argues that too much focus on the state-centred conception of the general interest 

underpinning the notion of SGEI found in article 106 (2) TFEU has lost sight of the 

fundamental contribution of civil society to the welfare of modern societies. CSOs 

have pioneered many social services which have subsequently been ‘entrusted’ to 

them by the state
8
 and they are still intervening today in response to the failure of the 

state to answer society’s most basic needs.
9
 States are well aware of civil society’s 

essential role in promoting welfare and direct significant amounts of subsidies towards 

it as a result.
10

  For the above reasons, it seems important to analyse European 

competition law’s ability to account for the distinctive features of CSOs. 

With this thread running through the chapter, it will first be examined under what 

circumstances CSOs are considered as ‘undertakings’ and, therefore, enter the 

jurisdictional boundaries of European competition law (5.2). CSOs will then be 

confronted to the substance of European competition law. For reasons of limited space 

and available case law, the investigation will be limited to article 101 TFEU which 

prohibits anti-competitive agreements, although our findings will be largely relevant 
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for mergers and abuses of dominant position as well (5.3).
11

 The circumstances under 

which Member States can finance CSOs’ activities without this being deemed to 

constitute a state aid prohibited by article 107 TFEU will finally be examined (5.4).  In 

conclusion, some final thoughts will be put forward (5.5). 

5.2 Are CSOs Undertakings? 

The notion of ‘undertaking’ is central to defining the jurisdictional boundaries of 

European competition rules.
12

 However, the term ‘undertaking’ is nowhere defined in 

the European Treaties. The EU Courts and the Commission, in keeping with the case 

law on the notion of ‘service’ discussed in Chapter 4, have assigned a functional 

meaning thereto
13

 in that ‘it focuses on the type of activity performed rather than on 

the characteristics of the actors which perform it, the social objectives associated with 

it, or the regulatory or funding arrangements to which it is subject in a particular 

Member State’.
14

 Since Höfner,
15

 any entity engaged in an economic activity, 

regardless of its legal status and the way in which it is financed, is an undertaking for 

the purposes of competition law.
16

 

This functional definition entails that the specific institutional features of CSOs, 

especially their not-for-profit status, do not justify any preferential treatment, for, any 

entity, no matter its public or non-profit status, will incur the wrath of competition law 
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as soon as it engages in an ‘economic activity’ which violates competition rules. 

Indeed, the ECJ has repeatedly ruled that an undertaking is any entity offering goods 

or services on the market,
17

 while, as underscored by Advocate General Jacobs in 

Banking Foundations,
18

 ‘the non-profit making nature of the entity in question or the 

fact that it seeks non-commercial objectives is irrelevant for the purposes of qualifying 

it as an undertaking’.
19

 Therefore, competition law enters into play as soon as a CSO 

offers goods or services on the market in competition with other operators.
20

 In that 

respect, the EU Courts are attuned to the fact that non-profits can restrict competitive 

markets to the detriment of for-profit companies but also of other non-profits.
21

  

There are roughly two types of activities which should be distinguished so as to 

identify whether a CSO offers goods or services on the market in competition with 

other operators. On the one hand, CSOs, increasingly faced with a decline in state 

funding as well as in private donations, have come to sell goods and services on 

secondary markets so as to raise profits to be reinvested into their primary social 

purpose.
22

 These purely commercial activities will indubitably be considered 
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economic by the ECJ, notwithstanding the social purpose for which they may be 

undertaken.
23

   

On the other hand, CSOs provide services through which they fulfil directly their 

social aims. Social services are often provided free of charge to their beneficiaries or at 

below-cost prices. By providing such services on a not-for-profit basis, CSOs break 

the direct link found in competitive markets between cost and price, contribution and 

benefit. From a functional perspective, the exclusively social purpose of those services 

is irrelevant. A service provided for a remuneration covering no more than its costs is 

still an economic service according to the ECJ so long as it is not provided for 

nothing.
24

 Moreover, it is provided in a competitive market as soon as this service 

competes with other similar services offered by for-profit or other not-for-profit 

operators.
25

 It does not even matter that similar services are not currently provided in 

the market. The Court would be satisfied to know that a service has been or could be 

provided by other operators for-profit.
26

 To borrow the words of Advocate General 

Tesauro in the case of Eurocontrol, what matters is that an activity is ‘capable of being 

carried on, at least in principle, by a private undertaking with a view to profit’.
27

 Such 

a wide understanding of the notion of economic activity has the effect of bringing all 

social services performed by CSOs in the economic sphere. Conversely, it confines the 
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non-economic sphere to those essential state functions which cannot be privatised.
28

 

Competition law only keeps clear of what economists call public goods such as 

national defence and police services.
29

  

An important consequence of this functional approach is that CSOs’ reliance on state 

redistribution for the purpose of financing the delivery of social services does not 

bring them outside the remit of competition law. The ECJ indeed considers that 

competition law applies to any entity involved in an economic activity, regardless of 

its method of financing.
30

 This means that all social functions typically associated with 

the rise of the modern welfare state fall within the remit of competition rules.
31

  

However, in its case law on compulsory membership of social and health insurance 

funds, the ECJ has retreated from this all-encompassing definition by holding that 

activities wherein the principle of social solidarity is predominant, escape the reach of 

competition rules.
32

 The following features have been identified by the ECJ as 

constitutive of the core of social solidarity: 

1. Compulsion: The insurance scheme must be compulsory.
33
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2. State supervision: The intensity of state supervision, notably the fact that the 

insurance fund is not able to influence the amount of benefits and 

contributions, is a defining element.
34

 

3. Absence of direct link between benefits and contributions: The absence of link 

between costs and price necessarily entails redistribution.
35

 
36

  

Beyond these three elements, the exclusively social aim pursued by the social 

insurance scheme as well as the non-profit nature of the entity which manages it have 

sometimes come to bear on the qualification of an undertaking.
37

 However, these are 

incidental elements which can only confirm the conclusion already reached on the 

basis of the aforementioned criteria.
38

   

In FENIN,
39

 the GC transposed the principle of social solidarity unveiled in insurance 

cases to a public health system financed by social security contributions and other state 

funding and delivering free health care to its members on a universal basis.
40

 This case 

provides grounds to argue that social solidarity may be instrumental to protect from 
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competition law social services delivered free of charge and financed by redistributive 

means. That FENIN concerned health services delivered by public institutions should 

not prevent the application of this case law to CSOs, for the ECJ has already accepted 

that a private entity can escape competition law where it exercises public powers on 

behalf of the state.
41

 A major limitation of this case law is, however, that it concerns 

social solidarity engineered or endorsed by the state. In other words, the principle of 

solidarity as it is conceived by the EU Courts does not offer a safe harbour for social 

services relying on civil initiatives so long as they are not made compulsory and 

strictly supervised by the state. This reflects the state-centrist notion of general interest 

promoted by European competition law which does not account for the pursuit of the 

public good outside state boundaries. Another limitation is slowly taking shape. The 

Commission, after FENIN, held in a Decision concerning state aids granted to Belgian 

public hospitals that hospital care is of an economic nature, even if it is financed 

partially or exclusively by the state.
42

 In a recent judgment, the GC endorsed this view 

and implicitly condoned the restrictive reading of FENIN proposed by the 

Commission, as protecting from competition law’s interference the management of a 

national health system but not the delivery of public healthcare as such.
43

 If this 

reasoning proved to be confirmed,
44

 this would mean that all social services provided 
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by CSOs, even those that are provided free of charge and funded by the state, are 

potentially economic and therefore bound by competition rules.   

5.3 CSOs and Anti-Competitive Agreements 

Can the substantive provisions of European competition law balance the need for 

competitive markets with the social goals pursued by CSOs? This question is of the 

utmost importance now that Section 5.2 has shown that almost all social services 

provided by CSOs are considered economic and therefore enter the jurisdiction of 

competition rules. The hierarchical structure of the Treaties makes clear that 

competition law is not only a value in itself
45

 but also an instrument to achieve the 

economic and social objectives of article 3 TEU.
46

 This view has received clear 

recognition in the case law of the EU Courts.
47

 The need for a teleological 
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interpretation of competition law respectful of the economic and social goals of the 

Treaties is reinforced by two policy-linking clauses found in the TFEU,
48

 one related 

to the social field,
49

 the other one ensuring consistency between EU policies.
50

 Yet, the 

social and economic objectives of the Treaties inevitably come to collide in some 

circumstances. This section will show that, as regards article 101 TFEU in particular, 

the EU Courts prefer to settle conflicts between competition and social goals through a 

balancing process.
51

 This is in line with what the policy-linking clauses require
52

 and 

with the balancing logic which governs the Treaties as a whole.
53

 The economic 

rationale which dominates competition law, however, undermines this balancing 

process, to such an extent that this section will ask whether, as an alternative, the 

distinctiveness of CSOs has any chance to be integrated into a pure economic 

approach to competition law. 

a) Balancing Competition against Social Goals under Art 101 (1) TFEU 

The ECJ has hardly ever made exception to the rule that all agreements restrictive of 

competition fall within the scope of competition law, save where derogation is 

expressly provided for in the Treaties.
54

 However, in Albany, the ECJ brought outside 

the scope of competition law agreements concluded in the context of collective 

negotiations between management and labour adopted with a view to improve 

conditions of work and employment, based on a teleological interpretation of the 
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49

 Art 9 TFEU.  
50

 Art 7 TFEU.  
51

 Townley,  Article 81 EC and Public Policy (n 11) 55-70.  
52

 See arts 7 and 9 TFEU.  
53

 See arts 36, 45 (3), 52 (1) TFEU and the reference in art 3 (3) TEU to the objective of ‘balanced 

economic growth’.   
54

 See, eg, arts 42 and 346 (1) b) TFEU.     



  

105 
 

TFEU taken as a whole.
55

 Yet, Albany represents an ‘anomalous’,
56

 ‘exceptional’
57

 

case,
 
the repercussions of which the ECJ seems willing to limit to the collective 

agreements expressly aimed at in that decision.
58

  

The Wouters
59

 case offers a much more promising way for settling conflicts between 

competition and social goals. Therein, the ECJ upheld a regulation issued by the Bar 

of the Netherlands prohibiting multi-disciplinary partnerships between lawyers and 

accountants on the grounds that such rule does not go beyond what is necessary in 

order to ensure the proper practice of the legal profession.
60

 In Meca-Medina,
61

 the 

ECJ, transposing Wouters to the area of sports, considered that the anti-doping rules of 

the International Olympic Committee (IOC) were justified by the objective of ensuring 

a healthy rivalry between athletes.
62

  Therefore, an agreement between undertakings or 

a decision of an association of undertakings limiting the parties’ freedom of action 

does not fall within the prohibition of article 101 TFEU where it is justified by a 

legitimate objective, provided that the restrictions of competition inherent in the 

pursuit of the said objective do not go beyond what is necessary to attain it.
63

 It is 

argued that Wouters imports into competition law the Cassis-jurisprudence by 

conferring the right to invoke public interest objectives as justifications against 
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restrictions of competition as long as these restrictions are necessary for the pursuit of 

the said objectives.
64

 If this wide interpretation is accepted, Wouters could allow CSOs 

to derogate from competition law whenever it is necessary to ensure the pursuit of 

their social objectives. 

However, there are two issues to be settled before reaching such a conclusion.  Firstly, 

can social objectives be invoked absent state tutorship?
65

 Wouters
66

 and Meca-

Medina
67

 represent cases of self-regulation by semi-public organisations. Yet, in 

neither case was this fact deemed relevant for determining whether a public interest 

justification could be raised.
68

 Nor is state involvement relevant when determining 

whether an agreement can be exempted under article 101 (3) TFEU.
69

 The case law 

regarding objective justifications invoked by undertakings with a view to excuse their 

presumably abusive behaviour under article 102 TFEU confirms that public policy 

reasons may justify purely private restrictions, although the EU Courts will remain 

suspicious of steps taken by undertakings to promote the public interest on their own 
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initiative.
70

 Conversely, article 101 TFEU does not apply where ‘anti-competitive 

conduct is required of undertakings by national legislation [as] in such a situation, the 

restriction of competition is not attributable (…) to the autonomous conduct of the 

undertakings’.
71

  

Secondly, since neither Wouters nor its followers have gone beyond the regulatory 

sphere, can legitimate objectives justify restrictions on competition caused by 

economic, as opposed to, regulatory activities? Odudu argues that the regulatory 

activities of an association of undertakings are non-economic and, therefore, should be 

subject to the public law of free movement rules.
72

 This is why public interest claims 

were exceptionally admitted in Wouters,
73

 while they should not be made available for 

economic activities.
74

 This distinction seems superficial, since the reason article 101 

TFEU also applies to associations of undertakings is precisely to avoid that 

undertakings be allowed to  produce the results which competition law  aims to 

suppress by merely creating a non-economic association competent for regulating their 

activities.
75

 Moreover, neither in Wouters nor in Meca-Medina, did the ECJ paid 

attention to the fact that the activities at stake were regulatory.
76

 Rather, the emphasis 

was on the agreement’s objectives.
77

 It could be added that the ECJ has already 
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challenged economic, as opposed to regulatory, activities under the public law of free 

movement,
78

 thereby casting doubt on the relevance of a public/private divide in EU 

law.  

b) Integrating Social Goals within Competition under Art 101 (1) TFEU 

Uncertainty as to the fate of Wouters naturally brings us to ask whether there is any 

chance that the social values which drive CSOs could be integrated into an 

autonomous approach to competition law, where balancing competition against 

external values is rejected. Article 101 (1) TFEU prohibits agreements which have as 

their object or effect to restrict competition.
79

 In that respect, the ECJ ruled in Consten 

and Grundig
80

 that ‘there is no need to take account of the concrete effects of an 

agreement once it appears that it has as its object the prevention, restriction or 

distortion of competition’.
81

 The object and effect tests are therefore read 

disjunctively.
82
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Agreements which have as their object the restriction of competition, such as price 

fixing agreements or market sharing agreements, are considered so pernicious that 

they are presumed to be illegal under article 101 (1) TFEU without any investigation 

of their effect on competition.
83

 The presumptions of illegality entailed by the object 

test ought to be handled with care where agreements concluded by CSOs are 

considered.
84

 These presumptions have been devised for for-profit companies from 

which it can reasonably be expected that market power acquired through an agreement 

will be exercised in a way detrimental to consumer welfare by raising prices or 

restricting output. The assertion that non-profit entities exploit market power when 

given the opportunity is much more controversial among economists. Greaney, 

summarising the literature on non-profit behaviour, argues that ‘ownership matters at 

least in certain circumstances’,
85

 so that even an agreement as plainly anti-competitive 

as horizontal price fixing might deserve differential treatment.
86

 For, CSOs often 

collude on price with a redistributive, rather than profit-maximising, concern in mind 

and redistribution is, from an economic point of view, efficiency-neutral.
87

 An 

example that comes to mind, and with which both the Office of Fair Trading in the 

UK
88

 and American Courts
89

 have had to deal, is the conclusion of agreements by 

universities and schools whereby it is agreed to prevent or limit competition on the 

grant of scholarships based on academic merit so as to concentrate financial assistance 
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on needy students, thereby redistributing resources from meritorious non-needy 

students to other, poor students.   

It is not to say that CSOs never collude on price in order to raise their revenue. Our 

point is rather that they cannot be presumed to do so. If such an accusation is made 

against them, it should be backed by economic analysis demonstrating how the price-

fixing collusion will or has created inefficiencies. In Glaxo, the GC reversed the per se 

stance usually taken as regards agreements which prevent parallel imports, holding 

that, in view of the legal and economic context in which the agreement at hand was 

applied, negative effects on consumer welfare could not be presumed.
90

 This reasoning 

could have been applied to reverse per se presumptions affecting agreements 

concluded by CSOs, had the ECJ not overruled this approach on appeal.
91

 Now that it 

did, it will surely become more difficult to reconsider per se presumptions in view of 

the economic context specific to agreements concluded by CSOs. 

European competition law also prohibits agreements which have as their effect, 

potential or actual, the restriction of competition. Central to the economic approach 

adopted by the Commission
92

 is the use of a market power screen
93

 as a tool to predict 

the likely anti-competitive effects of an agreement.
94

 The concept of market power is 

problematic from the perspective of CSOs, for it postulates that ‘those able to 
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profitably contrive scarcity will contrive scarcity’.
95

 This economic prediction ought to 

be used with caution. Although CSOs may exercise market power when they acquire it 

through an agreement, the extent to which they are likely to do so in a manner 

detrimental to consumer welfare is not sufficiently known to economists. In any case, 

the incentives inherent in CSOs’ non-profit structure ought to be taken into 

consideration when undertaking such an assessment.
96

 

c) Integrating Social Goals within Competition under Article 101 (3) TFEU  

One may wonder whether Wouters remains useful at all considering that article 101 (3) 

TFEU has become directly applicable by national competition authorities (NCAs) and 

tribunals.
97

 Absent notification to the Commission, some have claimed that balancing 

competition against external values within article 101 (1) TFEU was the only way for 

the ECJ to save the agreements at issue in Wouters and Meca-Medina, while article 

101 (3) TFEU would now do the trick.
98

 We do not agree, for it will be shown below 

that, contrary to Wouters, article 101 (3) TFEU cannot save agreements that promote 

public policy objectives to the detriment of competition.   

An agreement which restricts competition may be exempted under article 101 (3) 

TFEU where there is evidence that it ‘contributes to improving the production or 

distribution of goods or to promoting technical or economic progress’. The other three 

conditions are that the agreement allows consumers a fair share of the resulting 

benefit, is indispensable and does not eliminate competition in respect of a substantial 
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part of the products in question. The EU Courts have construed this provision 

generously.
99

 The GC even went further than the letter of article 101 (3) TFEU by 

holding that ‘the Commission  is entitled to base itself on considerations connected 

with the pursuit of the public interest in order to grant exemption under article 85 (3) 

[now article 101 (3)]’.
100

 The Commission, making use of its wide margin of 

appreciation, has, under this provision, balanced the anti-competitive effects of 

agreements against various public policy objectives.
101

   

Nevertheless, article 101 (3) TFEU is and has always been an efficiency defence.
102

 

One cannot find any anti-competitive agreement which has been exempted under 

article 101 (3) TFEU by relying on the exclusive weight of public policy 

considerations. They were necessarily combined with some pro-competitive effects or 
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translated into efficiencies.
103

 Besides, in its 2004 Guidelines on the application of 

article 81 (3) of the Treaty, the Commission decided that, from now on, article 81 (3) 

should focus on efficiency only,
104

 while ‘goals pursued by other Treaty provisions 

[could] be taken into account to the extent that they can be subsumed under the four 

conditions of article 81 (3) [now 101 (3) TFEU]’.
105

 This pure economic approach to 

competition law is open to criticism on many grounds. It goes against the structure of 

the Treaties and their policy-linking clauses.
106

 It contradicts the teleological 

interpretation of competition law by the EU Courts and the Commission’s previous 

practice.
107

 It, moreover, relies on an erroneous perception of the public/private 

divide.
108

 More importantly, purifying article 101 (3) TFEU from public interest 

considerations so as to make that provision directly effective and justiciable before 

national courts and NCAs,
109

 is not within the powers of the Commission; primary law 

cannot be fixed by way of secondary law and soft law initiatives.
110

  

As the pure economic approach advocated by the Commission is nevertheless there to 

stay, it is crucial to know whether article 101 (3) TFEU, as an efficiency-only defence, 

can be ‘massaged’ so as to include the social goals pursued by CSOs, and particularly 

the redistribution they often operate between profitable activities and charitable ones. 
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According to the Guidelines on the application of article 101 (3) TFEU, there are two 

sorts of economic efficiencies which can exempt anti-competitive agreements: cost 

efficiencies and ‘efficiencies of a qualitative nature’.
111

 The Guidelines’ fairly wide 

conception of efficiency gains should facilitate the translation of social goals into 

economic benefits.
112

 To come back to an example given earlier, it could also be 

argued that the transfer of income from wealthy students to needy ones actually 

improves the quality of education by bringing about an educational system diverse and 

open to all.
113

 It could more generally be argued that social justifications meet the 

‘efficiency’ condition as long as they correct market failures.
114

 In the aforementioned 

case, a ‘competitive’ education market would fail to bring about diversity in education, 

although this qualitative aspect is valued by many students.
115

 An inventive use of the 

efficiency defence seems therefore possible and will bring exemption if the other three 

conditions of article 101 (3) TFEU are fulfilled. If not, the agreement can still be saved 

by article 106 (2) TFEU provided that the CSOs party to the agreement prove they are 

entrusted with a SGEI and that the said agreement is necessary in order to enable them 

to perform their task of general interest.
116
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5.4 CSOs and State Aids 

CSOs benefit from significant public support.
117

 In many countries, this takes the form 

of grants
118

 and preferential tax treatment
119

. One may wonder whether financial 

subsidies of that kind are compatible with the prohibition of state aids contained in 

article 107 TFEU. This article provides that: 

Save as otherwise provided in the Treaties, any aid granted by a Member State 

or through State resources in any form whatsoever which distorts or threatens 

to distort competition by favouring certain undertakings or the production of 

certain goods shall, in so far as it affects trade between Member States, be 

incompatible with the internal market.  

The ECJ has consistently held that ‘Article 87 (1) EC [now Art 107 (1) TFEU] does 

not distinguish between measures of State intervention by reference to their causes or 

their aims but defines them in relation to their effects’,
120

 so that ‘the social character 

of (…) State measures is not sufficient to exclude them outright from classification as 

aid for the purposes of Article 92 [now Art 107] of the Treaty’.
121

 Since the social 

purpose underlying civil society support is irrelevant from a state aid perspective, 

grants and preferential taxation constitute state aid as soon as they confer CSOs an 

economic advantage they would not have obtained under normal market conditions.
122

  

Preferential taxation, in particular, will be considered a state aid if it mitigates the 
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charges which are normally included in the budget of a CSO. For, without being 

subsidies in the strict sense of the word, it is of the same character and has the same 

effect.
123

  

According to article 107 TFEU, the recipient of an economic advantage must also be 

an undertaking. As seen in Section 5.2, the ECJ has opted for a functional approach. 

An undertaking is any entity which carries on an economic activity, regardless of its 

legal status or the way in which it is financed.
124

 The non-profit-making status of 

CSOs is therefore irrelevant.
125

 At the same time, we have seen that the social services 

CSOs provide may escape state aid law if they are delivered free of charge and 

financed by redistributive means.
126

 State aid must, moreover, favour certain 

undertakings.
127

 Selectivity would not be difficult to prove regarding grants, which are 

often provided on a discretionary basis to one or some CSOs.
128

 Preferential taxation 

for CSOs may also be deemed selective to the extent that it is provided on account of 

an undertaking’s legal form and of the sectors in which that undertaking carries on its 

activities.
129

 A selective measure may still be ‘justified by the nature or general 

scheme of the system of which it is part’.
130

 In that regard, the Commission accepts 

that ‘it may (…) be justified by the nature of the tax system that non-profit-making 

undertakings (…) are specifically exempt from the taxes on profits if they cannot 
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actually earn any profits’.
131

 Yet, where tax benefits are extended to taxes which do 

not require any income or to corporate taxation of specific profit-making activities of 

CSOs which are unrelated to their main activity, this justification does not hold any 

more,
132

 for Member States cannot rely on objectives external to the tax system.
133

  

Finally, for grants and preferential taxation to constitute state aid incompatible with 

the internal market, trade between Member States must be affected and competition 

must be distorted. The two criteria are inextricably linked and the thresholds to be met 

are particularly low.
134

 The effect on trade is not affected by the local or regional 

character of the service supplied, or by the scale of the activity concerned so that ‘the 

relatively small amount of aid or the relatively small size of the undertaking which 

receives it does not as such exclude the possibility that trade between Member States 

might be affected’.
135

 Relief may still be found in the de minimis Regulation
136

 which 

provides that aid not exceeding a ceiling of EUR 200 000 over any period of three 

years does not affect trade between Member States and/or does not distort or threaten 

to distort competition.
137

 Yet, this exception only offers a solution for relatively small 

CSOs.
138
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To sum up, financial subsidies to CSOs, in principle, amount to state aid which is 

prohibited by article 107 (1) TFEU unless they have been notified to and been 

approved by the Commission in accordance with article 107 (2) or (3) TFEU.  Article 

107 (2) a) TFEU, which finds aid having a social character granted to individual 

consumers to be compatible with the internal market, may be relevant for CSOs which 

are supported by vouchers or other demand-side subsidies.
139

 Considering the central 

role assigned to CSOs in the construction of social Europe, one could also argue that 

funding civil society promotes the execution of an important project of common 

European interest which may be compatible with the internal market according to 

article 107 (3) b) TFEU.
140

 Finally, aid which facilitates the development of certain 

economic activities may be saved by virtue of article 107 (3) c) TFEU. On this basis, 

the Commission has already taken a favourable view towards aid schemes which 

promote the not-for-profit sector.
141

 CSOs have also benefited from the preferential 

regime instituted by the General Block Exemption Regulation for certain categories of 

aid to small and medium-sized enterprises (SMEs).
142

 Possibilities for saving CSOs’ 

financial subsidies from the prohibition of state aid therefore exist.
143

 A task for the 

future would be for the Commission to formulate its policy towards CSOs into a 
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proper regulation or set of guidelines which would shed light upon the specific 

circumstances allowing financial support.
144

   

However, it is important to note that financial subsidies to CSOs will not classify as 

state aid if they compensate for services CSOs provide in the general economic 

interest.
145

 In its famous Altmark ruling, the ECJ has enumerated a number of 

conditions for public service compensations (PSCs) to escape classification as state 

aid:  

First, the recipient undertaking must actually have public service obligations to 

discharge, and the obligations must be clearly defined (…) Second, the 

parameters on the basis of which the compensation is calculated must be 

established in advance in an objective and transparent manner (…) Third, the 

compensation cannot exceed what is necessary to cover all or part of the costs 

incurred in the discharge of public service obligations, taking into account the 

relevant receipts and a reasonable profit for discharging those obligations (…) 

Fourth, where the undertaking which is to discharge public service obligations, 

in a specific case, is not chosen pursuant to a public procurement procedure 

which would allow for the selection of the tenderer capable of providing those 

services at the least cost to the community, the level of compensation needed 

must be determined on the basis of an analysis of the costs which a typical 

undertaking, well run and adequately provided with means (…) so as to be able 

to meet the necessary public service requirements, would have incurred in 

discharging those obligations, taking into account the relevant receipts and a 

reasonable profit for discharging the obligations.
146

 

The practice of the Commission shows that very few PSCs meet those high 

standards.
147

 This is particularly true for grants and preferential taxation directed to 
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CSOs,
148

 so that authorities willing to finance civil society’s delivery of public 

services through such channels will often have no other choice but to rely on article 

106 (2) TFEU and show that disrespecting state aid rules is necessary for CSOs 

entrusted with the operation of a Service of General Economic Interest (SGEI) to 

perform the particular tasks assigned to them under economically acceptable 

conditions.
149

   

On this basis, the Commission adopted a new SGEI package on 20 December 2011 to 

replace the 2005 ‘Post-Altmark’ package.
150

  In many respects, this package shields 

CSOs which deliver SGEI from the full rigour of state aid rules. First, the SGEI 

Regulation provides that aid granted to undertakings for the provision of a SGEI shall 

be deemed not to meet all the criteria of article 107(1) TFEU and shall therefore be 

exempted from the notification requirement of article 108(3) TFEU if it does not 

exceed EUR 500 000 over any period of three fiscal years.
151

 Second, there is a ‘social 

exception’
152

 contained in the SGEI Decision which deems compatible with the 

internal market and exempts from notification compensations for the provision of a 

wide array of social SGEI.
153

 The same Decision contains a de minimis threshold of 
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maximum EUR 15 million on a yearly basis which will render compatible with the 

internal market and exempt from notification most social services which would not 

enter the scope of the social exception.
154

 Compensations that are covered by the SGEI 

Decision have to abide by criteria which clarify the first three Altmark conditions, 

while compensations falling outside its scope are subject to notification and may be 

permitted in accordance with similar, yet stricter, criteria.
155

  The exclusion of the 

fourth Altmark criterion from the SGEI Decision can only bring relief to CSOs. For, 

neither choosing by tender the undertaking able to provide the SGEI at the least cost to 

the community, nor the alternative of comparing the SGEI provider with a typical, 

well-run undertaking looking for reasonable profit, seems adapted to the non-

commercial nature of CSOs.
156

  

5.5 Conclusions 

Is the likely impact of European competition law on CSOs better characterised as 

integrationist or assimilationist? An investigation limited to the jurisdictional scope of 

competition law would suggest that CSOs have good reasons to fear assimilation to 

for-profit companies. The social aims of CSOs reflected in their not-for-profit status 

do not exempt them from compliance with competition rules; the ECJ assigns to the 

notion of ‘undertaking’ a functional meaning so that all social services CSOs provide 

are in principle considered economic. At the moment, only social solidarity engineered 

or endorsed by the state may bring CSOs outside the remit of competition law (5.2).  
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Thorough examination of the substance of competition law makes room for a less 

pessimistic view. Wouters indicates that the ECJ is willing to balance, under article 

101 (1) TFEU, competition against the social goals pursued by CSOs’ anti-competitive 

agreements, while the Commission allows social considerations to be taken into 

account for granting exemption under article 101 (3) TFEU to the extent that they 

translate into economic benefits. This economic approach to competition law does not 

necessarily mean assimilation, for there is a good case to be made that CSOs deserve 

to be treated differently on economic grounds. This would imply abandoning the 

object test and making a flexible use of the market power screen when considering the 

anti-competitive effect of an agreement, while condoning an inventive use of 

qualitative efficiencies as allowed in the Commission Guidelines (5.3).  

Competition law also rejects an assimilationist approach if we take the perspective of 

the ban on state aid contained in article 107 (1) TFEU. Subsidies for CSOs, whether 

provided directly through grants or indirectly through preferential taxation, will in 

most cases fall foul of the prohibition of state aid found in article 107 (1) TFEU. As a 

result, they must be notified to the Commission. Yet, the Commission may declare 

them compatible with the internal market by reference to the justifications contained in 

article 107 (2) and (3) TFEU. Or, subsidies might not constitute state aid at all if they 

compensate for the delivery of a SGEI in accordance with the Altmark criteria. If, as is 

often the case, all the criteria are not fulfilled, state aid will be present. But, it will 

most probably evade notification as a result of the social and de minimis exceptions 

contained in the SGEI package (5.4).   

This chapter confirms that European economic law has developed into a reflexive 

legal system able to integrate social concerns. More particularly, European 
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competition law reflects the social values promoted by CSOs with the help of the same 

two mechanisms used by internal market law. On the one hand, the ECJ shows it may 

be willing to limit the wide jurisdiction of competition rules over CSOs by resorting to 

a ‘social solidarity’ shield. On the other, substantive competition rules strike a balance 

between economic and social goals: CSOs may conclude anti-competitive agreements 

that are necessary for the pursuit of social objectives, while Member States may 

subsidise civil society where it is needed for reaching objectives compatible with the 

internal market or necessary for the delivery of SGEI.   

The latter two chapters have approached European economic law from a civil 

perspective. Developing this approach to its full extent would require further venues 

for research to be explored. This will be the task of the last, conclusive, chapter of this 

thesis (Chapter 8). In the meantime, one can provisionally conclude that European 

economic law does not ― necessarily ― threaten civil society as a third sector 

between state and market. As shown by Chapter 4, internal market law does not 

prevent Member States from erecting their welfare systems along civil lines if they so 

wish. As illustrated by Chapter 5, European competition law does not oblige Member 

States to withdraw financial support for CSOs; nor does it preclude CSOs from 

concluding anti-competitive agreements when their social objectives so require. These 

are important findings from the perspective of this thesis which investigates whether 

participatory democracy can succeed in multilevel social Europe. For, it could hardly 

be the case if organised civil society, on which social Europe relies for its 

democratisation, was colonised by the market imperative of European economic law.  

Yet, this is only part of the puzzle. There are two other challenges to be tackled if 

social Europe wants to realise its participatory turn. First, European governance needs 
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to close the gap with European citizens. It will be the task of the next two chapters to 

verify whether participatory-democratic tools such as the Commission consultation 

regime or the social OMC open at last the governance of social Europe to civil 

society’s influence. Second, social Europe has to provide an effective counterweight to 

the market imperative of European economic integration. The extent to which it 

manages to do so will be approached summarily in the last, conclusive, chapter 

(Chapter 8).  
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6 The Civil Dialogue: a Magic Cure for the Democratic Ailments 

of the Community Method?  

6.1 Introduction 

Among the many channels of influence arising from the fragmented nature of EU law-

making, the Commission is often chosen as the foremost venue for interest 

representation.
1
 This preference mainly stems from the lead the Commission takes in 

agenda-setting through the use of its exclusive power to initiate legislation. Interest 

groups knock on an open door,
2
  for the Commission has a long tradition of consulting 

interest representatives.
3
 DG Employment, in particular, has developed early on a 

dense relationship with social CSOs which it sees as agents contributing with support, 

expertise and knowledge, to the development of its policies.
4
     

Nevertheless, since the first European social policy forum held in 1996, DG 

Employment and supportive networks of social CSOs have hedged their bets and 

undertaken to establish ‘a strong civil dialogue at European level to take its place 

alongside the policy dialogue with the national authorities and the social dialogue with 

the social partners’.
5
 This political commitment went mainstream with the 2001 White 

Paper on European Governance (White Paper), leading the Commission to portray 

civil society’s participation in European governance as a chance to get citizens more 

actively involved in achieving the Union’s objectives, thereby contributing to 
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participatory democracy in the EU.
6
 The normative appeal of this discourse became 

such that, eventually, the Lisbon Treaty elevated participatory democracy to the rank 

of a legal principle which European institutions are now bound to implement.
7
    

The White Paper conveys the belief that wide participation is indubitably good, for it 

enhances democratic governance and, at the same time, improves the effectiveness of 

EU law-making.
8
 Yet, it might be misleading to present participation as the new magic 

cure for the democratic ailments of the old CM. There is, as Dahl noted long ago, a 

democratic dilemma between citizen participation and system effectiveness:  

[i]n very small political systems a citizen may be able to participate extensively 

in decisions that do not matter much but cannot participate much in decisions 

that really matter a great deal; whereas very large systems may be able to cope 

with problems that matter more to a citizen, the opportunities for the citizen to 

participate in and greatly influence decisions are vastly reduced.
9
   

Top-down law-making through the CM has confronted this dilemma by expanding 

Member States’ ability to address problems with which they could not deal on their 

own to the detriment of European citizens’ capacity for self-rule.
10

 This has, in its turn, 

created a democratic deficit which has been addressed over time by increasing the 

legislative powers of the Parliament.  Article 11 TEU now directs European 
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institutions to complement these efforts at building a proper representative democracy 

at EU level by engaging directly with civil society.
11

   

What the White Paper does is simply mask the aforementioned dilemma. The Lisbon 

Treaty leaves European institutions, and the Commission in particular, with no choice 

but to address it. Either the Commission allows wide democratic participation in the 

elaboration of European laws, knowing that this will, at some point, interfere with its 

bureaucratic capacity to deal with problems efficiently;
12

 or it consults so long as 

needed for bringing expertise, knowledge and information to the table of decision-

making.
13

 The latter functional use of participation would leave civil society, seen as 

an autonomous sphere of society between state and market, with no other choice but to 

trade civic participation for elite representation in the process of influencing EU law-

making effectively.
14  Therefore, the question raised by the turn to participatory 

democracy is not if, but how and where the Commission strikes the balance between 

the conflicting demands for wide participation and effective administration.     

With a view to answer this question, the consultations which the Commission holds 

prior to proposing any major instrument of social law will be analysed as a structure of 
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opportunities which influences, through the funding opportunities provided and the 

instruments of consultation used, social CSOs seen as the subject of those 

consultations.
15

 A rather elitist picture of European civil society will emerge from this 

examination, to some extent mitigated by the flourishing of new public consultation 

instruments (6.2). Nonetheless, elitism, which seems quite symptomatic of the 

democratic deficiencies of the Commission’s consultation regime more generally, is 

increasingly tamed by procedural rules aiming at, on the one hand, opening 

consultations to a wider audience (6.3) and, on the other, democratising European civil 

society (6.4). However, in both cases, a legally-binding approach is resisted by the 

Commission, which leaves us wondering about the reasons preventing further 

legalisation of the civil dialogue and whether that self-restraint is compatible with 

article 11 TEU (6.5).     

6.2 European Civil Society: an Elite Game 

According to Greenwood, citizens’ interests represent ‘the second largest category of 

EU interest groups, possibly now accounting for one third of the total, and have been 

the largest growth sector of all EU level groups in recent years’.
16

 Many of these 

organisations are active in the social field, with the Social Platform as a leader for the 

sector.
17

 Social CSOs have not acquired a European dimension spontaneously.
18
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Europeanization has rather taken place as a consequence of the opportunities provided 

by the EU political system.
19

   

Although it is usually political opportunities that attract interest groups to Brussels, 

most European networks of social CSOs are proliferating in a field where the EU only 

holds residual power. Why moving to Brussels if it is to shoot where the ducks are 

not?
20

  European social CSOs have emerged not despite but because of the EU’s lack 

of legislative power in social affairs,
21

 with the Commission, and DG Employment 

more particularly, providing institutional and funding opportunities so as to create a 

constituency able to support its quest for expanding the frontiers of European 

integration, both in terms of developing the catalogue of EU social competences and 

of bridging the gap with grass-roots citizens.
22

  

The origins of the Social Platform can be traced back to the publication of the Green 

Paper on European social policy in 1993, following which a group of NGOs decided to 

create a permanent framework for co-operation, with the aim to establish a broader 

and on-going dialogue with the European institutions on questions of social policy.
23

 

DG Employment reacted positively to this initiative and supplied funding for the 

establishment of the Social Platform in 1995.
24

 The latter is now funded by a 

multiannual grant from the Commission to support its running costs, which covers 
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90% of its budget for the year 2013.
25

 The Social Platform brings together around 

forty European NGOs, federations and networks involved in social policy issues. 

While some of its members were established independently, most of them emerged 

directly from Commission programs and initiatives.
26

 This cosy relationship with the 

Commission is confirmed by the fact that many members of the Social Platform are 

heavily financed through the EU budget.
27

   

This institutional strategy marks an attempt to organise the civil dialogue with 

confederated structures of CSOs.
28

 The Commission’s  preference for Euro-groups has 

to do with the wish to fight input overload and to simplify consultative life in the 

confidence that less consultation will lead to better policy outcomes.
29

 

Institutionalising European civil society for such output-enhancing purposes, may, 

however, run contrary to the aim discursively endorsed by the Commission to build 

Europe bottom-up, in partnership with a civil society of active citizens. How can a 

European civil society whose creation and survival depend on the Commission possess 

the participatory-democratic virtues for which civil society as an independent sphere 

of society is so often praised?
30

 European CSOs are well aware of that contradiction, 
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often complaining about the cheerleading function imposed by current EU funding 

arrangements.
31

   

That CSOs resemble more the European governance structure in which they are 

institutionally and financially embedded than the civic sphere to which they claim to 

belong is exactly the criticism which has been raised against this so-called European 

civil society. Warleigh, for instance, found that, ‘although NGOs can score highly on 

their ability to influence EU policy and are developing higher profiles as political 

campaigners, their internal governance is far too elitist to allow supporters a role in 

shaping policies, campaigns and strategies, even at one remove’.
32

 Similarly, 

Saurugger claims that ‘these groups are not the bottom-up, citizen-initiated 

phenomenon as often portrayed’.
33

 The European Commission does not seem content 

with this situation where Brussels is definitely talking to Brussels,
34

 and we will see 

below that new consultation instruments aiming precisely at expanding participation 

beyond the Brussels bubble are progressively being used.  

The Commission consults with non-state actors using a wide range of instruments.
35

 

Consultation practices vary from one DG to another. More particularly, the 

instruments used by DG Employment may be categorised into three groups according 
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to the addressees of consultation: expert consultation, consultation with civil society, 

and public consultation.
36

 These instruments are generally combined and used 

successively during the preparation of a proposal, depicting some kind of ‘chameleon 

pluralism’ where level of access diminishes over time, from an early public 

consultation stage through to a late expert-focused discussion time.
37

 

DG Employment retrieves the expertise it needs for elaborating its policies through the 

organisation of expert seminars. Experts are further consulted through the creation of 

expert groups.
38

 DG Employment adopts a narrow view as to the notion of expert. 

From all the expert groups and similar entities under the lead of DG Employment, only 

the group of EU Stakeholders for the Platform against Poverty has CSOs as 

members.
39

 CSOs are however present in expert groups and similar entities of direct 

relevance for social policy, which are under the lead of other DGs, such as the EU 

Health Forum,
40

 and the Regional Policy Structured Dialogue with Civil Society 

Organisations.
41

 Expert groups mainly comprise European-level CSOs.  

Besides consulting experts, the Commission, DG Employment and DG Justice in 

particular, cooperates with social CSOs through the European civil dialogue. The civil 
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dialogue started off as a result of two consultative conferences, the social policy 

forums held in 1996 and in 1998, after which DG Employment agreed to hold bi-

annual meetings with the members of the Social Platform so as to discuss matters of 

common interest. One of the strengths of these meetings has been the Employment 

Directorate’s ability to involve key officials from other services to attend.
42

 These bi-

annual meetings are complemented by ad-hoc meetings with the Commission’s 

services as required.
43

 One may question the extent to which this dialogue is any more 

civil than the dialogues occurring within expert groups such as the EU Health Policy 

Forum or the Regional Policy Structured Dialogue with Civil Society Organisations. 

The same pattern seems indeed to prevail where the Commission consults with a 

narrow constituency of European-level CSOs considered as experts who will improve 

the epistemic quality of its decisions.
44

   

Bridging the gap between European citizens and their Europe therefore requires that 

more inclusive tools of consultation be elaborated so that participation is extended 

beyond the Brussels’ beltway. In this respect, online consultations and citizen 

initiatives may be setting the example of a new generation of instruments which aims 

at opening participation to a wider public.
45

 Online consultations are accessible 

through ‘Your Voice in Europe’, the European Commission’s single access point to a 

wide variety of consultations, discussions and other tools which enable citizens to play 
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an active role in European policy-making.
46

 Online consultations are now frequently 

used by the Commission services, although with important variations from one DG to 

the other.
47

 Formally, online consultations are truly public in the sense that they 

provide all actors with equal chances to participate. More than any other instrument, 

they therefore contribute to lowering the thresholds for participation, thereby drawing 

a wide spectrum of actors into the decision-making process.
48

 Yet, they have so far 

failed to overcome the well-known participatory imbalances which afflict the EU 

consultation regime, characterised by the dominance of business over diffuse 

interests,
49

 the over-representation of old Member States, and a north-south divide in 

terms of associational involvement.
50

 On the bright side, an imbalance which does 

seem to have receded is the one separating European federations of social CSOs from 

local, grassroots associations which have finally found ‘their way to Europe’ through 

this instrument.
51

  

The European citizens’ initiative (ECI), introduced during the last days of the 

Convention on the Future of Europe, is another interesting innovation. According to 

article 11 TEU, 

[n]ot less than one million citizens who are nationals of a significant number of 

Member States may take the initiative of inviting the European Commission, 

within the framework of its powers, to submit any appropriate proposal on 

matters where citizens consider that a legal act of the Union is required for the 

purpose of implementing the Treaties.  
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The Regulation which specifies the procedures and conditions required for filing an 

ECI entered into force on 1st April 2012.
52

 This new instrument might be of enormous 

significance for democracy in the EU.
53

 It is the first time in history that citizens are 

given the right to collectively shape the political agenda beyond national borders.
54

 

The ECI departs from the consultation instruments analysed so far in two ways. First, 

instead of reacting to Commission’s consultations, the citizenry is here asked to take a 

proactive stance, by participating in a truly bottom-up process through which it can 

shape the legislative agenda of the EU.
55

 Another welcome improvement upon the 

existing consultation regime is that the ECI is guaranteed as of right.
56

 This right in no 

way hinders the Commission’s monopoly of initiative, for citizens may only invite the 

Commission to act. It, however, obliges the Commission to comply with good 

administration requirements, in particular regarding the transparency of the whole 

process and the duty to give reasons for refusal to register the initiative or to act upon 

it.
57

 The effectiveness of this tool is, unfortunately, constrained in many ways.
58

 In 

particular, the fact that the Regulation does not provide for any kind of assistance, 

financial or other, to citizen’s committees is open to criticism, since one can fear that 

only large and well-established, mostly EU-funded, organisations will be able to 

gather the resources needed to run transnational campaigns on the scale imposed by 
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the Regulation.
59

 With no steps taken to level resources, it will be difficult to bring the 

initiative of the initiative outside Brussels. Yet, a democratic hope remains, namely 

that the ECI will at last provide EU insiders with an incentive to better communicate 

with grassroots activists and, more widely, with lay citizens for fear of being 

marginalised by the emergence of new organisations competing for citizens’ 

signatures.
60

        

6.3 Procedural Rules I: Opening Consultations  

Since Declaration n° 17 on the right of access to information was annexed to the 

Maastricht Treaty,
61

 the Union has been treading the path of transparency in the hope 

that it will strengthen ‘the democratic nature of the institutions (…)’,
62

 and, more to 

the point, support the right for citizens to participate in the political life of the Union.
63

 

Making no exception to that rule, the Commission has embraced transparency as a 

means to secure wider participation in its consultation processes. In a 1992 

Communication aiming at ‘Increased Transparency’,
64

 the Commission proposed to 

give advanced information about its initiatives through the publication of its annual 

work and legislative programmes in the Official Journal of the EU. At the same time, 

it committed itself to more public participation in its work. Broad consultation on 

certain key proposals at an early stage through wider use of Green Papers and recourse 
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to a notification procedure was therefore proposed.
65

 Consulting widely before 

proposing legislation as well as publishing consultation documents became a duty 

imposed on the Commission by Protocol n° 30 on the application of the principles of 

subsidiarity and proportionality annexed to the Amsterdam Treaty.
66

 The need to 

increase the transparency of consultations was reiterated by the Commission in its 

White Paper,
67

 following which a Communication setting out ‘general principles and 

minimum standards for consultation of interested parties by the Commission’
68

 was 

adopted as a part of the better law-making agenda.
69

  

This Communication subjects the Commission’s consultations to the five principles of 

good governance put forward in the White Paper: participation, openness, 

accountability, effectiveness and coherence. In addition, it requires the Commission to 

comply with some minimum standards: 

 The content of the consultation process should be clear;  

 When defining the target group(s) in a consultation process, the Commission 

should ensure that relevant parties have an opportunity to express their 

opinions; 

 The Commission should also ensure adequate awareness-raising publicity and 

adapt its communication channels to meet the needs of all target audiences. 

Open public consultations should at least be announced via the ‘Your Voice in 

Europe’ web portal (the single access point for consultations); 

 The Commission should strive to allow at least 8 weeks for reception of 

responses to written public consultations and 20 working days’ notice for 

meetings;  

 Receipt of contributions should be acknowledged and adequate feedback 

provided.  
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By making clear what issues are being developed, what mechanisms are being used to 

consult, who is being consulted, why, and, finally, what has influenced decisions, the 

standards and principles are indubitably meant to further wide and equitable access to 

consultations.
70

 Yet, procedural impact is constrained by their restricted scope.
71

 The 

principles and standards only apply to consultations taking place in the policy-shaping 

phase prior to a decision by the Commission. Consequently, they do not cover 

consultation frameworks provided for in the Treaties,
72

 in secondary legislation, or in 

international agreements,
73

 nor do they cover comitology procedure.
74

 Moreover, they 

only concern Green Papers and those major policy initiatives which are subject to 

impact assessment (IA).
75

 IA is a process by which the Commission collects evidence 

on the advantages and disadvantages of possible policy options by assessing their 

potential impacts.
76

 Consulting interested parties is a compulsory part of every IA 

prepared by the Commission. Participation therein is facilitated by the prior 

publication of a roadmap outlining a consultation plan.
77 For any other consultation 

exercises they intend to launch, the services of the Commission are merely encouraged 

to apply the principles and standards where possible.
78
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Relying on soft rules (communications, guidelines, etc…) is a defining feature of the 

Commission’s consultation regime. The Commission justifies this stance on efficiency 

grounds: 

A situation must be avoided in which a Commission proposal could be 

challenged in the Court on the grounds of alleged lack of consultation of 

interested parties. Such an over-legalistic approach would be incompatible with 

the need for timely delivery of policy, and with the expectations of the citizens 

that the European Institutions should deliver on substance rather than 

concentrating on procedures.
79

  

The Commission claims that soft law is anyway harder than what its contenders 

think,
80

 for, when the Commission enacts rules, even non-binding, its services do have 

to act accordingly.
81

 Compliance with consultation rules is monitored through the 

annual report on ‘better law-making’
82

 and, for those initiatives which are subject to 

IA, a complex and many-layered quality control system has been organised within the 

Commission.
83

 Moreover, consultation rules are open to outside scrutiny by the 

European Ombudsman who considers their violation as an instance of 

maladministration regarding which complaint may be lodged before him.
84
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Nonetheless, a consequence of proceeding by way of bureaucratic accommodation, as 

the Commission has done so far, is that citizens have no participation rights as such.
85

 

With no legal means to compel the Commission to act according to the rules it sets for 

itself, participation ultimately depends on the grace and favour of EU officials.
86

 This 

plays to the advantage of insiders, while the voices traditionally excluded from 

consultations are left with no right to force their way in. Only the enactment of a 

demanding procedural law guaranteeing participation rights and subjecting them to 

judicial review would confer as open and as inclusive a section of the public as 

possible a voice in policy-making.
87

 In that regard, it is sometimes suggested that the 

Commission be bound by a notice and comment provision akin to that which operates 

in the US Administrative Procedure Act (APA)
88

 or in the United Nations Aarhus 

Convention.
89 90

 The notification procedure contemplated in the ‘increased 

transparency’ Communication
91

 was a first step in that direction, but it has received 

limited use so far.
92
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Judicial activism has been an essential ingredient in making the APA the powerful 

democratic device it is today. On the bare bones of a provision which stipulated that, 

when making rules, an agency must give notice of the proposed rule, afford an 

opportunity for outsiders to comment, and finally publish the rule accompanied by a 

concise and general statement of its basis and purpose,
93

 the federal courts 

superimposed judicial demands for total transparency, complete participation and, 

ultimately, perfect rationality of the rule-making process.
94

 Despite the Commission’s 

uneasiness with legal activism in this matter, the possibility of procedural rights being 

imposed on the Commission by judicial means should therefore not be discarded, 

especially considering that the societal demands for transparency and participation 

which have driven judges to question the legitimacy of technocratic government in the 

US are now firmly embedded in the Treaties which the EU Courts must uphold.
95

  

Yet, an examination of the case law pertaining to the grounds for annulment of EU 

legal acts provided for in article 263 TFEU reveals that, while the EU Courts are keen 

on bringing transparency within the remit of their control of legality, upholding 

participation or participation through dialogue is much less of a priority. The ECJ does 

not hesitate to uphold consultation rights qua essential procedural requirements 

wherever these are expressly provided for in the Treaties or secondary legislation;
96

 

but it has systematically opposed the recognition of a general right to participate or be 

consulted in the making of EU legislation.
97

 Mounting a legal challenge against a 
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legislative act for which no or inadequate consultations have been organised by the 

Commission appears therefore extremely difficult, so long as consultation rules remain 

soft, non-legally binding rules, as such outside the scope of the control of legality 

exercised by the EU Courts.
98

 Likewise, the duty to give reasons enshrined in article 

296 TFEU is an essential procedural requirement which gives plaintiffs ground to 

challenge the absence or the inadequacy of the reasons stated in a legal act.
99

 This duty 

finds its roots into the desire for transparency of government affairs.
100

 It also 

guarantees that the EU Courts hold sufficient information so as to exercise their 

powers of substantive judicial review.
101

 However, it does not require European 

institutions to abide by a dialogue requirement which would oblige them to respond to 

all the arguments raised by interested parties during the preparation of the act.
102

  

Will the consecration by the TEU of an unspecified, but express, right for every citizen 

to participate in the democratic life of the Union, combined with the correlative 

obligation for European institutions to maintain an open, transparent and regular 

dialogue with civil society, bring the ECJ to reconsider its restrictive stance toward 

participation or participation through dialogue in the post-Lisbon era?
103

 We might 
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argue that the ECJ already recognises the democratic principle as a legal principle 

which it must uphold.
104

 However, the ECJ has so far done so in a representative 

mode,
105

 while the programmatic nature of those new democratic provisions might 

prevent it from doing likewise in a participatory mode.
106

 The same can be said for 

article 11 (3) TEU combined with article 2 of  Protocol n° 2 attached to the Lisbon 

Treaty,
107

 to the extent that they require the Commission to consult widely, the width 

of consultations leaving the Commission with much leeway in that respect. At the 

same time, it is undeniable that the same Protocol compels the Commission to 

organise consultations and, in case no consultations have been organised before 

proposing legislation, imposes that consultations be not conducted only in cases of 

exceptional urgency and that reasons be provided in the proposal for such a 

decision.
108

 Whether the ECJ will deem a breach of this new procedural requirement to 

be essential enough to justify annulment of the legislative act finally adopted remains 

to be seen.
109

       

Meanwhile, recent rulings already hold the promise to uphold participation indirectly 

by using impact assessments as an aid to the parties and to the judge for reviewing 
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compliance with the principles of conferral, subsidiarity and proportionality.
110

 In 

particular, the established practice of carrying out impact assessments for all major 

commission initiatives has led the ECJ to refer back to the analysis contained in the IA 

report so as to evaluate compliance of legislative acts with the principle of 

proportionality.
111

 Inversely, the ECJ has questioned the proportionality of EU 

legislative actions based on shaky factual foundations when no such assessment has 

been conducted.
112

 In areas where the EU has wide legislative powers, review by the 

European judicature is traditionally limited to verifying whether the exercise of such 

powers has been vitiated by a manifest error of assessment.
113

 This new strand of case 

law, however, suggests that this discretion is now constrained by the need for the 

European legislature to base its choice on objective criteria,
114

 ‘which presupposes the 

taking into consideration of all the relevant factors and circumstances of the situation 

the act was intended to regulate’.
115

 Absent the recognition by the ECJ of a general 

right of participation as a correlate to the principle of transparency, the judicial 

embrace of evidence-based decision-making may offer a realistic opening towards 

indirect judicial review of consultation rules. By scrutinising the rationality of EU 

legislation, the ECJ incidentally requires procedures allowing for civil society’s views 
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to be put forward so that all relevant factors and circumstances are taken into account. 

Protocol n° 2 confirms, in that respect, that the duty for the Commission to consult 

widely guarantees that the principles of proportionality and subsidiarity are respected.   

Further embedding participation into the EU judicial arena would require that the EU 

Courts be accessible to their most likely advocates, that is, private litigants keen to 

challenge violations of consultation rules. The current locus standi rules are so 

restrictive that the chance for that to happen is almost close to zero. Natural and legal 

persons are only allowed to institute proceedings against decisions as acts of 

individual application and against acts of general application which are of direct and 

individual concern to them.
116

 The latter, ‘individual’, requirement has made it almost 

impossible for private applicants to challenge acts of general application which 

directly affect them and has often resulted in the denial of standing for associations 

which represent collective or general interests.
117

 Although the ‘individual’ concern is 

moderated by a participation exception―participation in a procedure leading to the 

adoption of a legal act confers standing to challenge it―, this is cold comfort for 

applicants up against legislative acts, for the Court adopts a rights-based approach 

when construing this exception.
118
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Following calls for effective judicial protection,
119

 the TFEU has dropped the 

‘individual’ requirement for actions directed by private litigants against ‘regulatory 

acts which are of direct concern to them and do not entail implementing measures’.
120

 

According to a recent order of the GC, the notion of regulatory act ‘must be 

understood as covering all acts of general application apart from legislative acts’.
121

 A 

contrario, this means that private parties up against EU legislation which directly 

affects them are still left with the unsavoury option of bringing their case before a 

national judge and convince him to make a reference to the ECJ for a preliminary 

ruling on validity.      

Deferring judicial protection of participation to its prior legalisation was a reasonable 

choice before Lisbon. Although article 11 TEU explicitly requires all institutions, the 

ECJ included, to implement participatory democracy, there are still good reasons for 

the EU judges to proceed with caution. We are first dealing with politico-legal 

institutions very much different from those found on the other side of the Atlantic.
122

 

The notice and comment provision was adopted with a view to harness the discretion 

of US agencies when adopting delegated or supplementary legislation. Its beneficial 

effects were supposed to be two-fold: reinforcing bureaucrats’ accountability to a 

divided law-maker, and ensuring the fairness of administrative processes.
123

 These 

considerations remain persuasive for cases where the Commission executes European 

law,
124

 but much less so concerning the Commission qua initiator of the law-making 

process. In that case, the division of law-making powers between Commission, 
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Parliament and Council already provides strong checks and balances, while 

participation of the people is channelled through the European and national 

parliaments. Experience of the APA, moreover, supports the Commission’s view that 

were consultation rights to be upheld, an unnecessary dose of proceduralism might be 

purchased at the price of inefficiency and immobilism.
125

 More importantly, the 

principle of representative democracy on which the EU is founded would be 

threatened if a legislative act reflecting the will of the people of Europe was annulled 

because of the legal activism of a few functional interests claiming that their 

consultation rights have not been respected.
126

 These are well-grounded concerns. 

They remind the EU Courts that the participatory principle will have to be 

implemented with an eye to conflicting demands for representative democracy and 

administrative effectiveness.    

6.4 Procedural Rules II: Democratising European Civil Society 

In 1992, the Commission decided, for the first time, to formalise its open dialogue 

with special interest groups.
 127

 A concern for the transparency of interest 

representation was leading the way. To this effect, the Commission undertook to set up 

a single directory of non-profit making organisations, while encouraging the profit 

making sector to draw up its own directory. Closer cooperation with the European 

Parliament would lead in the longer term to the establishment of a common database. 

Special interest groups (both profit and non-profit making) were also encouraged to 
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draw up voluntarily codes of conduct including some specific minimum requirements. 

The latter measure came in reaction to a few cases of unethical lobbying behaviour of 

which the Commission was the victim. Probity was not meant as a one-way street 

though, since the Commission also contemplated possible improvements to staff 

regulations.
128

  

Since the White Paper has announced that ‘with better involvement comes greater 

responsibility’,
129

 civil society is expected to follow the principles of good governance 

imposed on European administration.
130

 Civil society ought to abide by norms of 

transparency and accountability; but those requirements are ill-defined. Transparency, 

or more widely openness, implies that interested parties must improve their visibility 

to the outside world, so that the public is aware of the parties involved in the 

consultation processes and how they conduct themselves.
131

 Accountability, which is 

inherently linked to transparency, enjoins CSOs to explain and take responsibility for 

what they do in Europe.
132

 These injunctions translate the Commission’s irritation over 

the charge often being made against European civil society that it is elitist, lacks 

supporters’ input and is not internally democratic.
133

 Reforming the internal structures 

of organised civil society has become a priority for the Commission looking for a 

friend, rather than a foe, in its quest for legitimising its institutional position.
134
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The concept of representativeness also makes its first apparition in the White Paper.
135

 

The Commission does not elaborate on this concept and does not make clear how it 

relates to representativeness as defined within other institutional frameworks such as 

the social dialogue.
136

 It seems that the Commission equates representativeness with a 

preference for EU-level organisations having members in a sufficient number of EU 

countries.
137

 Geographical representativeness, as it were, draws from the eligibility 

requirements devised by the EESC for the civil dialogue.
138

 Representativeness is 

difficult to disentangle from transparency and accountability, but should not be 

confused with them. The latter two principles clearly share the same democratic 

pedigree. Transparency guarantees full participation in decision-making, while 

accountability entails mechanisms guaranteeing that the ruler’s actions are scrutinised 

by the ruled.
139

 Representation, on the other hand, is a diminished form of 

participation which arose as a concession by democrats to the functional need to 

govern effectively large-size societies.
140

 It serves the same purpose in the 

Commission’s consultations. The representativeness criterion legitimises the 

Commission’s long-held preference for EU-level organisations as a way to manage 

input overload by holding that only European federations are representative. It detracts 

from the pursuit of democratic legitimacy, rather than further it, since it excludes on 

efficiency grounds local and national organisations not adequately represented at 
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European level as well as groups which advocate for a cause rather than for their 

members.
141

  

If correcting the democratic failures of representative European civil society through 

more transparency and accountability may be seen as a laudable end in itself, caution 

is in order regarding the means through which such democratisation is pursued, for, 

the imposition, through public regulation, of excessive bureaucratic burdens on civil 

society could have the unintended effect of further threatening the independent 

structures and pluralist values for which the Commission turned to civil society as a 

civic space in the first place.
142

 The question therefore is: do the regulatory means put 

in place by the Commission conform to this need for self-restraint?  

Interested parties that wish to submit comments on a policy proposal by the 

Commission must be ready to make apparent to the Commission and the public at 

large which interests they represent and how inclusive that representation is.
143

 This 

information used to be provided through the CONECCS database, an online voluntary 

directory for non-profit-making CSOs active at European level. After the launch of the 

European Transparency Initiative,
144

 CONECCS was replaced in spring 2008 by the 

Register of Interest Representatives, a web-based Commission-managed voluntary 

registration system open to all entities carrying out activities with the objective of 

influencing EU policy-making.
145
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The Register improves upon CONECCS in two ways. Firstly, the incentives to join the 

Register are strengthened.
146

 In exchange for providing information on who they 

represent, what their mission is and how and by whom they are funded, interest groups 

are automatically alerted to consultations taking place in their areas of interest.
147

 The 

Register is also increasingly used as a reference by Commission services which invite 

organisations to join the Register before attending meetings otherwise risking being 

overlooked in case of non-registration.
148

 This adds to the incentive existing under 

CONECCS that consultation responses of non-participants will be considered as 

individual, rather than representative, contributions.
149

 Secondly, the Register is 

assigned, in addition to its informative function, a regulatory function, for registration 

is made conditional upon adherence to a code of conduct established by the 

Commission or to a professional code that has comparable rules.
150

 The former 

prescribes integrity rules largely inspired by the minimum requirements of 1992. 

Breach of the rules, including false or misleading information entered into the 

Register, may eventually lead to suspension or exclusion from the Register.
151

 This 

tightening aims at overcoming the limits of the self-regulatory approach which has so 

far developed codes which apply unevenly and with limited checks on compliance.
152

  

With a view to implement article 11 TEU, the Parliament and the Commission have 

recently agreed to establish and operate a common Transparency Register which 
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replaces the Commission’s Register of Interest Representatives.
153

 Its scope is 

somewhat wider and better-defined than its predecessor;
154

 while the content, that is 

the information to be provided by registrants, has been enhanced.
155

 A Joint 

Transparency Register Secretariat has been created so as to ease implementation.
156

 

More importantly for our purpose, observance of the Commission’s code of conduct 

has become compulsory for those that wish to register, although registrants can still 

provide the text of a professional code by which they are bound.
157

 The compliance 

mechanism has also been strengthened. And albeit the registration scheme is still 

voluntary, a further incentive now comes from the fact that the Parliament’s 1-year 

entry pass can be made available only for those that have registered.
158

 

One can sense the normative tensions with which the Commission is struggling the 

moment it tries to regulate European civil society: as a matter of principle, the 

Commission wants its dialogue with civil society to be as open and as inclusive as 

possible, which leads to a refusal of any system of accreditation or registration. Yet, 

for the sake of enhancing its own democratic legitimacy, the Commission needs civil 

society to be more transparent and accountable. With a view to prevent exclusionary 

effects and so as to avoid the bureaucratic interference which would arise from 

imposing the latter regulatory commitments on civil society, the Commission adopts a 

minimal, low-key approach which prefers resorting to self-regulation and other soft 

                                                           
153

 Agreement between the European Parliament and the European Commission of 23 June 2011 on the 

establishment of a transparency register for organisations and self-employed individuals engaged in EU 

policy- making and policy implementation [2011] OJ L191/29 (Agreement).       
154

 ibid 30.   
155

 ibid annex II. 
156

 ibid 31. 
157

Ibid 31. See FAQs available at ˂http://ec.europa.eu/transparencyregister/info/your-

organisation/faq.do?locale=en#en˃ accessed 8 September 2013.      
158

 ibid 31. For the possible transition towards a mandatory register, see European Parliament, ‘Decision 

of 11 May 2011 on Conclusion of an Interinstitutional Agreement between the European Parliament and 

the Commission on a Common Transparency Register’ [2012] OJ C377E/176, point 5.     



  

   153 
 

law mechanisms rather than inflicting high administrative, a fortiori legal, burdens on 

civil society.   

A consequence of this soft approach is that some will see the pluralist glass half-full 

and rejoice that respecting the independence of civil society and ensuring wide 

participation has been a recurring theme in the regulatory interventions of the 

Commission. This would explain the Commission’s initial preference for self-

regulation and minimal rules as regards the enactment of a code of conduct,
159

 and its 

reluctance towards the setting-up of a mandatory register. After all, asking CSOs to 

provide, on a voluntary basis, and to update every year, basic information on their 

mission, membership and finances can hardly be said to impose excessive bureaucratic 

hurdles on civil society, while it may play, in return, a catalytic role for its 

democratisation. The optimists would therefore find in the recent emergence of a third 

generation of public consultation instruments, as well as in the constant reaffirmation 

of openness as a guiding principle for European administration, sufficient proof that 

the Register is not meant to restrict access to consultations.
160

      

A contrario, others will express the fear that, despite having resisted, on pluralist 

grounds, the putting into place of an accreditation system akin to the ones in place at 

the Council of Europe
161

 or the UN Economic and Social Council,
162

 the Commission 

is de facto running a mechanism of the sort.
163

 Voluntary directories have been 
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replaced by the Transparency Register, registration in which is almost mandatory 

considering the incentives attached to registration. Besides, minimum rules of conduct 

enforced through self-regulation have given way to a Commission-devised code of 

conduct, compliance with which is compulsory to enter and stay on the Register.  The 

purely informative purpose of the early days has been overtaken by the Commission’s 

wider concerns related to restoring legitimacy in times of trouble. The Commission 

may use registration as a catalyst to improve CSO’s governance in terms of increased 

transparency and accountability, which may seem laudable, but it may also use it as a 

device providing the information necessary to select organisations that are 

representative at European level, thereby reinforcing the impression that ‘Brussels is 

talking to Brussels’
164

 rather than fighting it.
165

 

The White Paper had suggested that more ‘extensive partnership arrangements’ be set 

up in exchange for civil society organisations promising to ‘tighten up their internal 

structures, furnish guarantees of openness and representativity, and prove their 

capacity to relay information or lead debates in the Member States’.
166

 The Parliament, 

rightly, opposed this proposal on the grounds that such quid pro quo would jeopardise 

the independence of civil society which is so essential to a vibrant democracy.
167

 As 

seen in Section 6.2, the problem is that the practices that those arrangements were 

meant to solemnise live on and already suffer from the weaknesses the Parliament 

foresaw.
168

 Privileged partners such as the social Platform are keen proponents of their 
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formalisation into a proper accreditation process based on geographical 

representativeness. The Register might just bring us a little closer to it.
169

  

6.5 Conclusions 

How and where does the Commission strike the balance between the conflicting 

demands for wide participation and effective administration? A quick analysis of the 

funding opportunities offered to social CSOs and the instruments of consultation 

which the Commission uses prior to proposing any major instrument of social 

legislation conjures up the picture of a consultation regime which, on efficiency 

grounds, confines participation to a European elite of civil society representatives 

whose democratic credentials are highly contested, albeit a new generation of public 

consultation instruments, such as the ECI and online consultations, seems to be finally, 

but hardly, reaching beyond the Brussels’ beltway (6.2). So as to get citizens on board, 

the Commission has enacted procedural rules with a view to open consultations to new 

entrants. But the Commission refuses conferring them a legally-binding nature, a stand 

deemed incompatible with the need for effective administration. This soft stand is 

opposed by those who would like to see consultations evolving towards a right-based 

participatory regime supervised by the EU Courts. The ECJ has so far been unwilling 

to uphold, at least directly, civil society’s participation in EU law-making. Yet, 

increased judicial scrutiny of EU law as to its rationality as well as the recent 

constitutional embrace of participatory democracy may be signs that the tide is turning 

(6.3). Beside opening consultations through new instruments and soft procedures, the 

Commission has invited representative European civil society to democratise its 

internal structures. Regulatory demands for more openness and accountability are 
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being made in the hope that European civil society will, at last, bridge the gap with EU 

citizens. However, for fear that any kind of de jure accreditation would threaten 

further the independence and pluralist values for which civil society’s contribution to 

democracy is celebrated, the Commission enforces those demands through self-

regulation and other soft law mechanisms (6.4). 

This chapter attests to the growing role played by soft law in the Commission’s 

consultation regime, which seems to increasingly act as a convenient meeting ground 

for democracy and effectiveness. Whether the Commission regulates consultations 

with a view to further wide access (6.3) or regulates civil society so as to democratise 

its structures (6.4), soft rules are preferred to hard solutions. However, the reasons for 

doing so differ: soft law in rescue of administrative effectiveness in the first case and 

soft law in support of participatory democracy in the second case. While true rights-

based participation is resisted for efficiency reasons, soft procedures are enacted by the 

Commission as a less disruptive option which furthers the wider involvement of civil 

society in governance. While imposing any kind of legal-administrative obligations on 

civil society would unduly interfere with the pluralist values and structural 

independence on which its democratic contribution rests, soft law and self-regulation 

are chosen as less intrusive ways to incite much needed reforms.   

The Commission’s consultation rules are broadly in line with the participatory ideal, 

for they strive for more open, transparent and wide participation. Yet, are soft rules 

adequate for embedding participatory democracy in EU law-making ? Ideally, truly 

bottom-up participation would require that civil society be granted proper participatory 

rights with no corresponding obligations, but further legalisation of the civil dialogue 

on this model might be incompatible with the CM whose effectiveness is premised 
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upon top-down law-making.
170

 The CM was born and remains, by design, hierarchical; 

as such, it is hardly amenable to wide participation.  Empowering the Parliament was a 

first step towards correcting that birth defect. Yet, already, a compromise had to be 

reached. Representative democracy was above all chosen because it was a well-tested 

means to govern effectively large-size societies.  The participatory turn now requires 

European institutions to bring civil society directly in. Because civic participation 

inevitably takes place in the shadow of the CM’s hierarchy,
171

 a balance  has once 

again to be struck between the conflicting demands for democracy and effectiveness.    

The Commission’s soft consultation regime reflects a quite successful attempt at 

striking that balance: civil society does not enjoy proper rights but it does not assume 

any legal obligations either. It is also compatible with new article 11 TEU which does 

not seem to require its further legalisation in terms of increasing rights or 

responsibilities. Paragraph 1 of the article admits that there are several means to 

implement participatory democracy, not necessarily legal but also political;
172

 while, 

only paragraph 4, on the ECI, contains a proper legal basis for implementing the 

principle of participatory democracy. Besides, paragraph 3 provides that the 

Commission shall consult broadly with parties concerned with a view to ensure that 

the EU’s actions are coherent. This entails a functional use of participation which 

would hardly be compatible with granting proper participatory rights. Meanwhile, 

paragraph 2 obliges the Commission to maintain an open dialogue with civil society. 

Accrediting a selected pool of representative CSOs would certainly run contrary to 

that aim. Finally, article 11 TEU should be read in combination with article 10 TEU 

which recalls that ‘the functioning of the Union shall be founded on representative 
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democracy’. As seen in Section 6.3, further legalisation of consultation rules might 

undermine that founding principle of the EU legal order rather than support it.     

In the next chapter, civil society’s participation in the social OMC will be examined. 

This will offer an interesting point of comparison with the current chapter, for the 

OMC is portrayed by its proponents as a radical democratic tool with problem-solving 

capacities unavailable under the CM. Whether it is really the case will now be assessed 

critically.  
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7 The Open Method of Coordination: Radicalising Participatory 

Democracy in the EU?  

7.1 Introduction 

At the Lisbon European summit in 2000,
1
 the Union set itself an ambitious goal for the 

next decade: ‘to become the most competitive and dynamic knowledge-based 

economy in the world capable of sustainable economic growth with more and better 

jobs and greater social cohesion’.
2
  With a view to realise this socio-economic agenda, 

‘a [new] open method of coordination’ (OMC) was introduced ‘as the means of 

spreading best practice and achieving greater convergence towards the main EU 

goals’.
3

 The Lisbon strategy built upon previous coordination processes in the 

economic (Broad Economic Policy Guidelines, 1992) and employment (European 

Employment Strategy, 1997) fields so that the OMC was new only to the extent that it 

provided a new legitimising discourse around which past and novel practices could 

crystallise.
4
   

Since then, the OMC has become ‘the central tool of EU social policy-making in the 

new millennium’,5 for, the social inclusion process, established in 2000 with a view 

‘to make a decisive impact on the eradication of poverty’, 6  would later be 

complemented by a pensions process (2001) and a health care and long-term care 
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process (2004).7 As from 2006, the three processes were streamlined into a single 

social OMC with the following elements:8 

 Common objectives were endorsed by the European Council in March 2006, 

with both overarching and specific objectives for each strand of the social 

OMC;  

 Common indicators were also agreed by the Social Protection Committee 

(SPC) with a view to measure Member States’ progress towards the common 

objectives;  

 Every three years, Member States would translate common objectives into 

National Strategies for Social Protection and Social Inclusion, with a common 

section presenting their overall strategic approach and three thematic plans 

covering, respectively, social inclusion, pensions, and healthcare and long-term 

care;  

 The strategies would then be sent to the Commission with a view to monitor 

progress in a Joint Social Protection and Social Inclusion Report to be drafted 

every year for Council/Commission adoption prior to each Spring European 

Council;   

 The different elements of the social OMC were supported by Progress,9  a 

programme which finances the implementation of the objectives of the 

European Union in the fields of employment and social affairs for the period 

2007-2013.         

The social OMC was not Member States’ first attempt to cooperate on social policy 

issues.
10

 Already in 1992, the Council adopted two Recommendations which instated 

what would later be seen as some kind of ‘unfinished OMC’ in the social field.
11

 In 

1999, social cooperation was given new impetus when the Council endorsed the 
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Commission’s concerted strategy for modernising social protection in the EU.
12

 With 

Lisbon, the social OMC became the political tool chosen by Member States to 

modernise the European social model with proper regard for the diversity of national 

welfare systems.  The Lisbon strategy came to an end in 2010 and was replaced by the 

Europe 2020 strategy for smart, sustainable and inclusive growth.
13

 As the social 

OMC is undergoing reforms within the context of this new strategy, time is ripe for 

asking whether this tool has delivered on its promises and, if not, whether current 

reforms are likely to fill that delivery gap.  

The social OMC is often depicted as a new form of Directly-Deliberative Polyarchy 

(DDP) in action.  As a consequence, many embrace it as a tool for making social 

Europe both more democratic and more effective than under the CM: more democratic 

because its bottom-up philosophy would give a chance to radicalise participatory 

democracy in the EU, more effective because the social OMC would be an opportunity 

for social Europe to address common challenges while respecting the diversity of 

national welfare traditions (7.2).
14

 Yet, empirical evidence pertaining to the social 

OMC tells a story of practical disappointments in the face of high theoretical 

expectations. Despite its strong democratic credentials, the social OMC is not directly-

deliberative, nor is it polyarchic for that matter. Its effectiveness is also at stake, for it 

fails to solve the problems of social Europe (7.3). To close the delivery gap, experts 

have called for a reflexive reform strategy. This strategy finds echo in a recent Opinion 

of the SPC on the future of the social OMC within the framework of the new Europe 
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2020 strategy.
15

  Nevertheless, it is argued that the reflexive reforms envisaged so far 

will hardly make the social OMC more democratic and effective because they merely 

try to approximate the institutional ideal proposed by DDP, whereas DDP itself 

overlooks the bureaucratic and economic threats to the realisation of its own socio-

democratic aspirations. Rather, a critical assessment of DDP is needed which would 

shed light on the legal, political and constitutional requirements underpinning any 

genuine democratic reform of the social OMC (7.4). Provided such reforms are 

implemented, radical participatory democracy might become a reality in social 

Europe. This offers an interesting point of contrast with the previous chapter. For, we 

have seen that the civil dialogue cannot be the magic cure for the democratic ailments 

of the CM (7.5). 

7.2 Theoretical Promises 

The OMC, as a means to coordinate national policies according to a fully decentralised 

approach,
16

 has been pinpointed as an example of DDP in action.
17

 This theoretical 

model accounts for democratic experiments in which:  

(…) collective decisions are made through public deliberation in arenas open to 

citizens who use public services, or who are otherwise regulated by public 

decisions. But in deciding, those citizens must examine their own choices in 

the light of the relevant deliberations and experiences of others facing similar 

problems in comparable jurisdictions or subdivisions of government. Ideally, 

then, directly-deliberative polyarchy combines the advantages of local learning 

and self-government with the advantages (and discipline) of wider social 

learning and heightened political accountability that result when the outcomes 
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of many concurrent experiments are pooled to permit public scrutiny of the 

effectiveness of strategies and leaders.
18

 

DDP ‘is directly deliberative because local agents (…) can participate directly in 

problem-solving, representing as it were themselves (…) It is polyarchic because, even 

as they gain freedom of initiative, locales (…) remain accountable to a public 

informed by the doing of their peers’.
19

 

Directly-deliberative polyarchy, contrary to anarchy, relies on a centre which provides 

the relevant infrastructure for learning among directly-deliberative units to occur.
20

 

DDP therefore entails a transformation of hierarchically-ordered government whose 

principal role becomes ‘to encourage and coordinate (…) decentralized 

decisionmaking’.
21

 Within such an experimentalist framework, ‘the task of the 

legislature is to authorize these deliberations and finance the ensuing experiments’, 

while ‘the task of the administrative agencies is to provide the infrastructure of 

coordination’.
22

 Finally, ‘the courts (…) are charged with the familiar tasks of policing 

government and safeguarding rights’, but ‘these judicial activities are now more 

conspicuously than ever in the service of the common end of increasing citizen 

participation in political decisions’.
23

 

DDP describes itself as ‘an attractive kind of radical, participatory democracy with 

problem-solving capacities useful under current conditions and unavailable to 

representative systems’.
24

 Considering that EU leaders initially agreed on top-down 

law-making through the CM and taking for granted that democratising the CM through 
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further parliamentary involvement and Commission’s enhanced dialogue with civil 

society has so far failed to overcome those elitist origins,
25

 the rise of the OMC as 

DDP could be seen as a move in the direction of a more democratic Europe. For, the 

OMC offers the promise to decentralise EU decision-making by bringing powers back 

to Member States working in partnership with civil society.
26

 The OMC as DDP could 

also become key to the integration of social Europe, by allowing Member States to 

address collectively, while respecting diversity, problems arising in a sensitive policy 

field where the CM is often unavailable due to lack of legal competence or political 

will and would, in any case, be ineffective in view of the complexity and uncertainty 

of the issues to be addressed.
27

 To what extent do those theoretical hopes find 

confirmation in practice?  

7.3 Practical Disappointments  

The social OMC possesses strong democratic credentials. Suffice it to remind the 

reader that one of the objectives of the social inclusion process has from the beginning 

been to ‘involve all relevant bodies’.
28

 The third social inclusion objective of the 

streamlined social OMC reformulates that objective by insisting that ‘social inclusion 

policies are well-coordinated and involve all levels of government and relevant actors, 

including people experiencing poverty’.
29

  Of particular importance is also the 

uploading of the participatory objective of the social inclusion process as an 

overarching concern over ‘good governance, transparency and the involvement of 
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stakeholders in the design, implementation and monitoring of policy’, and its 

percolation within the specific objectives of the health and pensions strands of the 

social OMC.
30

 The joint reports have reviewed national strategies’ compliance with 

participatory objectives, while comparing performance and highlighting best practices 

in that respect.
31

 At the same time, Progress has supported the participatory 

architecture of the social OMC by funding transnational networks of CSOs involved in 

social affairs as well as awareness-raising campaigns pertaining thereto.
32

 

In that respect, empirical evidence currently available as to the impact of the social 

OMC on Member States confirms that it has broadened stakeholders’ involvement in 

social policy-making by creating or reinforcing vertical and horizontal links within 

government, while at the same time extending participation opportunities beyond 

government.
33

 Regarding the latter, Zeitlin observes that:  

(…) in many countries (…) the social OMCs have led to the creation or 

reinforcement of consultative and participatory structures for the involvement 

of social partners and civil society organizations in policy formation, 

implementation, monitoring, and evaluation at national and (in some cases) 

subnational levels.
34
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This is especially true for the social inclusion strand of the social OMC which, he says, 

‘has the best record of stakeholder involvement’.
35

  

Demands for involving stakeholders as well as people experiencing poverty in the 

social inclusion strand of the social OMC have been taken seriously by European 

authorities too. Since 2002, European Round Tables on Poverty and Social Exclusion 

have been organised annually by the country holding the Presidency of the EU with 

the support of the Commission.
36

 They bring together European and national policy-

makers, NGOs and other stakeholders to discuss the problem of poverty in Europe. 

The Round Table was transformed into a wider Annual Convention of the European 

Platform against Poverty and Social Exclusion.
37

 In addition, the Belgian Presidency 

of the EU initiated in 2001 a process of yearly European Meetings of People 

Experiencing Poverty.
38

 These meetings aim at giving a voice to the poor and socially 

excluded people and are a first step towards their involvement in the social inclusion 

process. The meetings are supported by the Commission and build on the expertise of 

the European Anti-Poverty Network (EAPN) in empowering people experiencing 

poverty.
39

  

Beside these quasi ‘institutionalised’ EU events, European networks of social CSOs 

involved in the fight against poverty such as EAPN and the European Federation of 

National Organisations working with the Homeless (FEANTSA) are regularly 

consulted on the development of the social OMC to which they contribute through 
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independent reports and position papers based on detailed information supplied by 

national affiliates. All of them are heavily funded, through Progress, by the 

Commission and regularly organise EU-wide conferences and round tables in 

collaboration with the Commission.
40

 One can also mention the supportive role played 

by the CoR and the EESC. Both advocate, through their advisory opinions, wide 

ownership of the social OMC, while monitoring progress through networks established 

with, respectively, the functional and regional/local interests they represent.
41

  

Are the above participatory features enough for the social OMC to qualify as Directly-

Deliberative? A qualified ‘no’ seems appropriate. While it is undeniable that 

stakeholders’ involvement in the social OMC has improved, there are still wide 

variations between Member States and important change over time,
42

 with some 

Member States even going backwards.
43

 In many Member States, governance 

arrangements for mobilising all relevant actors are still too weak.
44

 Arguably, broader 

stakeholders’ involvement has not benefited all types of actors equally.
45

 Many 

complain that the preparation of national strategies is essentially a bureaucratic 
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process,
46

 piloted by the national administrations to the detriment of local and regional 

authorities,
47

 with the executive intervening late in the decision-making stage.
48

  

CSOs representing people experiencing poverty are now widely involved but their 

involvement encounters serious limits. While involvement is achieved at the 

implementation stage, it remains less entrenched during the drafting and design phase 

of national strategies.
49

 The depth of their involvement is also subject to important 

changes, ranging from mere information in some Member States to full partnership in 

others.
50

 CSOs are often disillusioned by a process which, they consider, works under 

too tight time constraints and fails to produce impact on national social policy 

processes and outcomes.
51

 The poor themselves are involved in only half of the 

Member States,
52

 while the CSO representatives that do get involved in the process 

find it difficult to mobilise their constituencies.
53

  

Wider public involvement is also severely constrained by the low participation of 

national parliaments and lack of media attention to OMC issues which, in the few 

cases where they are reported, are depicted as national issues.
54

 Ultimately, this lack of 
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public interest for the social OMC is related to the crucial fact that national strategies 

are in most Member States considered as ‘backward-looking activity reports to the EU 

and government documents “owned”  by the relevant ministries rather than as 

forward-looking action plans or strategic programming instruments subject to normal 

public scrutiny and debate’.
55

 In sum, the social OMC is certainly not directly-

deliberative; rather the opposite, it is a bureaucratic process driven by a small circle of 

civil servants supported by a narrow group of CSO experts who fail to mobilise those 

they represent and the wider public more generally.
56

   

Exactly for the same reasons, the social OMC cannot be said to be polyarchic. The 

Parliament, which is the central assembly, does not play even the residual function 

assigned thereto by DDP. It is duly informed about the process’ main developments
57

 

and makes its views known through resolutions, despite repeated calls for its 

‘unrestricted and equal participation’.
58

 Weak parliamentary supervision is not 

compensated by a democratisation of the administrative centrepiece of the process. 

Indeed, the SPC, which plays a pivotal role for the establishment of common 

objectives and indicators, is often accused of working behind a veil of secrecy.
59

 To be 

fair, the SPC’s transparency has greatly improved over time. Its membership, work 

agenda and formal opinions are now available online
60

 and the SPC is, since 2004, 
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bound to establish appropriate contacts with social NGOs.
61

 Yet, only EAPN and 

FEANTSA have so far been regularly consulted, mostly on an informal basis.
62

 This 

narrow participation of civil society is problematic considering that the two networks 

are not representative of the wide range of actors likely to be affected by the social 

OMC.
63

 They, moreover, both rely on EU funding for their survival which raises 

questions as to their independence and ability to communicate with grassroots, while 

more critical voices might be side-lined.
64

 Limited openness is all the more worrying 

that the national civil servants members of the SPC can hardly be held accountable 

through normal parliamentary channels. The meetings of the SPC are not held in 

public, its minutes are not available and the Council to which goes the final decision is 

under no obligation to deliberate in public on non-legislative matters,
65

 so that 

respective national positions on the social OMC cannot be easily identified by national 

parliaments which, as a result, cannot scrutinise their executive agents effectively.   

The democratic shortcomings of the social OMC may also be related to the widespread 

perception that it is an ineffective tool.  Is that perception mistaken? There is no 

consensus as to the kind of results the social OMC is expected to deliver and 

disagreement as to whether the said results have been achieved or not.
66

  Empirical 

research demonstrates that, aside from triggering procedural shifts in national policy-

making, the social OMC has also been a source of substantive policy change.
67

 Yet, 

once the more ambitious target of making a decisive impact on the eradication of 
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poverty is taken as a benchmark, the social OMC appears as a failure.
68

 According to 

Eurostat, 120 million persons, that is, 24% of the EU population were still at risk of 

poverty or social exclusion in 2011 compared to 25% six years earlier.
69

   

The social OMC may also disappoint those that would see therein a third way for 

European social policy between legislative harmonisation and regulatory 

competition.
70

 A major cause for concern is that the social OMC is subordinated to the 

wider growth agenda pursued by the Lisbon, now Europe 2020, strategy. The 

originality of the Lisbon strategy was to create an integrated policy framework with 

separate but mutually reinforcing growth, employment and social cohesion pillars.
71

 

The social inclusion process, and later the health and long-term care processes, were 

set up to implement the social strand of the strategy, while the economic and 

employment strands of the strategy were subject to separate coordination mechanisms.  

With a view to improve delivery, the governance of Lisbon was revised in 2005 with 

the adoption of a set of ‘integrated guidelines’ bringing the economic and employment 

processes under a common reporting mechanism.
72

 In the meantime, the Commission 

had proposed to refocus Lisbon’s priorities on growth and employment.
73

 After fears 

were expressed that social policy would be kept on the sidelines of the Lisbon strategy, 

the European Council pledged that social cohesion would remain an integral part of 
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the renewed Lisbon strategy for growth and jobs,
74

 with the streamlined social OMC 

feeding in to economic and employment objectives while Lisbon would feed out to 

advance social cohesion goals.
75

  But, in practice, feeding in and out ended up as a 

one-way street where the Lisbon strategy systematically pursued growth to the 

detriment of social cohesion.
76

   

The Lisbon strategy came to an end in 2010 and was replaced by Europe 2020. A 

substantive rebalancing has occurred, for Europe 2020 is a strategy for smart, 

sustainable and inclusive growth which purports to lift at least 20 million people out of 

poverty and social exclusion by 2020.
 77

  The Commission has also established a 

European Platform against Poverty (EPP) as one of the seven flagship initiatives 

launched to tackle the Europe 2020 goals.
78

 The governance of Europe 2020 is 

organised around the European semester, a yearly cycle of economic policy 

coordination where National Reform Programmes (NRPs) based on the ‘Europe 2020 

integrated guidelines’ are assessed by the Commission and Council which may issue 

policy recommendations to Member States where appropriate.
79

 Whether this 

governance architecture adequately reflects the new socio-economic compromise 

struck by Europe 2020 will be critically assessed in the next chapter. In the meantime, 
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one may wonder what the future of the social OMC will be in the context of that new 

strategy. The Communication setting out Europe 2020 suggested that the social OMC 

would be transformed into a platform for cooperation, peer-review and exchange of 

good practice.
80

 The EPP later identified the need to merely adapt the working 

methods of the social OMC to the new governance of Europe 2020 while leaving the 

details of that reform to further elaboration.
81

 

7.4 Reforming the Social OMC 

There has been a long-standing debate as to the reforms that would be most 

appropriate for strengthening the OMC. Although experts agree that the iterative 

nature of OMC processes makes them particularly prone to learn from experience, 

they still disagree as to what has to be learnt from past. For Zeitlin, the experience of 

the social OMC, more precisely of its social inclusion strand, offers a model for 

improving OMC processes through a reflexive strategy where the method would be 

applied to its own procedures through benchmarking, peer review, monitoring, and 

iterative redesign.
82

 This strategy would address OMCs’ procedural shortcomings by 

increasing transparency, enhancing stakeholder participation, mainstreaming OMC 

processes into domestic policy-making and reinforcing mutual learning.
83

      

The Commission takes the opposite view, arguing that the social OMC could be 

strengthened by learning from the successful methods applied under the Treaty-based 

economic and employment coordination processes.
84

 It proposes four priority areas for 

action: increasing political commitment and visibility, strengthening the positive 
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interaction with other EU policies, reinforcing the analytical tools, and enhancing 

ownership through peer reviews, mutual learning and involvement of all relevant 

actors.
85

 These objectives are broadly in line with those of the reflexive reform 

strategy. Where the difference lies is in the tools that are supposed to deliver reforms. 

While Zeitlin wants the social OMC to reflect upon its own experience, the 

Commission takes the setting of targets and the use of recommendations as successful 

examples of how the social OMC could be strengthened on the model of the Lisbon 

strategy.
86

   

The SPC refuses to tread that harder path and invites the Commission ‘to make 

extensive use of the experience accumulated by the SPC and by its Indicators Sub-

Group with a view to (…) fully exploiting the potential of the Social OMC’.
87

 In an 

Opinion endorsed by the EPSCO Council of June 2011,
88

 the SPC sets out the future 

of the social OMC in the context of Europe 2020.  Therein, Europe 2020 as well as the 

new provisions of the Lisbon Treaty are depicted as a window of opportunity to 

reinvigorate the social OMC as a visible expression of ‘Social Europe’. As to concrete 

reforms, the SPC opts for incremental change. The common social objectives are 

reaffirmed,
89

 while regular strategic reporting on progress towards these covering the 

three strands of the OMC with a multiannual perspective is retained. Reporting will 

take place every year through National Social Reports (NSRs) submitted at the same 
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time as NRPs.
90

 So as to avoid overlap with the Commission’s assessment of the 

Europe 2020 integrated guidelines, regular joint reports are dropped in favour of 

annual reports of the SPC on progress towards the common social objectives and the 

implementation of the social dimension of Europe 2020 submitted to the EPSCO 

Council in time to feed into the Spring European Council. Yet, thematic work in the 

SPC, to be reflected in national reporting and other aspects of the OMC, may still lead 

to specific Commission-Council joint reports. Finally, stakeholders’ involvement will 

be enhanced and synergies be developed with EPP. Although the SPC does not specify 

how stakeholders’ involvement will be enhanced, one may think that the EPP’s 

commitment to create voluntary guidelines on stakeholders’ involvement in social 

policy-making will be central to this endeavour.
91

  

The SPC does not associate itself with any specific reform proposal. Yet, its 

incremental approach seems largely inspired by Zeitlin’s reflexive reform strategy. 

The latter takes DDP as the institutional ideal against which OMC processes ought to 

be benchmarked.
92

 However, it is argued that any reform proposal willing to bring the 

social OMC into line with the socio-democratic aspirations of DDP ought first to 

account for the bureaucratic and economic barriers which stand in the way of their 

practical realisation. The theoretical limits of DDP have already been explored and 

used to explain the failings of the OMC in practice.
93

 What has been missing so far is a 

counter model which could give theoretical grounding to that claim and help put 

institutional flesh on alternative reform proposals.   
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The tripartite framework developed by Cohen and Arato seems quite apposite to that 

task.
94

 Civil society is depicted therein as an autonomous sphere of democratic 

participation to be differentiated from the state and market subsystems. The challenge 

of modernity, say Cohen and Arato, is for civil society to assert influence over the 

state and market subsystems, while, at the same time, erecting barriers against their 

colonising tendencies. The two steps presuppose one another since ‘only an adequately 

defended, differentiated, and organized civil society can monitor and influence the 

outcomes of steering processes, but only a civil society capable of influencing the state 

and economy can help to restrain or redirect the expansive tendencies of the media’.
95

  

By contrast, DDP collapses the systemic boundaries which characterise modern 

societies into undifferentiated problem-solving by actors gathered in directly-

deliberative settings.
96

 By so doing, it loses sight of the fact that actor-centred 

problem-solving takes place within societies which are still dominated by power and 

money. There are bureaucratic and economic threats against the participatory-

democratic ideal of DDP. Yet, DDP cannot see them because it discards the dangers 

that materialise whenever the administrative and economic subsystems act beyond 

their boundaries, colonising, as it were, civil society.
97

  Mimicking DDP might 

therefore be dangerous, for that ideal does not provide civil society with any safeguard 

against the colonising forces of power and money. The social OMC already provides a 

practical instance of DDP facing those theoretical limits. The previous section has 

indeed shown how civil society finds itself squeezed by a process which is deeply 
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bureaucratic while, at the same time, unable to protect it against the market imperative.  

With a view to overcome the bureaucratic threat, the social OMC needs to undergo a 

wide range of legal, political and constitutional reforms. The economic threat will be 

addressed further below as well as in the next chapter.     

a) Legal Reforms 

Insufficient attention is paid by DDP enthusiasts to the power struggles that take place 

at the local level. While increasing participation, that is, reducing exclusion, is 

precisely one of their central concerns, they fail to see that direct deliberation could, 

on the contrary, have exclusionary effects if steps are not taken to correct power 

asymmetries.
98

 There is, according to Magnette, an inequality bias attached to direct 

deliberation.
99

 Most citizens do not have the time, the will or the knowledge to 

participate in directly-deliberative experiments. They prefer to leave the business of 

participating to functional representatives.
100

 As for bureaucrats, limited time and staff 

allocated to direct-deliberation often means that consultations are directed to insiders, 

leaving less powerful and more critical groups voiceless.
101

 These theoretical concerns 

are well grounded and fit with the practical disappointments of stakeholders’ 

involvement in the social OMC.  

Equalising stakeholders’ resources and strengthening national administrations’ 

capacity to deal with their involvement would be a first step towards correcting the 

power asymmetries which plague the social OMC at Member States’ level. In that 
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respect, it seems important that Progress supports awareness-raising projects devised 

by domestic CSOs and develops the capacity of key European networks of social 

CSOs to mobilise national affiliates.
102

 However, funding the capacity of civil society 

to engage with the social OMC would be worthless without a legal strategy aiming at 

opening national administrations to its influence. Cohen and Arato indeed claim that 

the bureaucratic rationality of the administrative subsystem needs to be tamed by some 

kind of reflexive law.  They call for a strategy which would democratise 

administration through procedures upholding the right of citizens to participate in 

decision-making. This would make administrative governance sensitive to the 

concerns of civil society by securing its involvement therein as a matter of right rather 

than power.
103

 Earlier versions of DDP were the first to account for bureaucratic 

power when they proposed right-based safeguards as a guarantee against it and asked 

courts, taking on a procedural role, to uphold the participatory rights of citizens.
104

  

The challenge is now for the social OMC to retrieve that legal-critical edge.  

Proponents of the social OMC were initially reluctant to frame reform proposals in 

legal terms. They felt that legally guaranteeing direct-deliberation might be 

counterproductive because new governance tools such as the social OMC stand in 

opposition to European law’s values and premises; soft instruments of that kind were 

precisely meant to depart from the values traditionally related to legality.
105

  This 

corresponds to what Dawson has called the first wave of new governance literature 
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where governance could only be understood as external to law.
106

 The reflexive reform 

strategy which inspires the SPC is characteristic of a second wave where law finds 

itself absorbed by new governance in the process of taking-up its experimentalist 

features, with the result that strengthening the social OMC means building on past 

experience rather than looking up to traditional rule of law virtues for reform.
107

     

The time has come for the establishment of a third, complementary, relationship 

between law and new governance, where legal rules would provide the institutional 

infrastructure through which the social OMC can at last realise its experimentalist 

promises.
108

 Prior reforms of the social OMC already point in that direction.
109

 The 

path of uniformity has been trodden, with the setting up of common objectives and 

indicators with due respect for the diversity of local circumstances. The transition 

towards uniformity is particularly clear regarding the participatory objective of the 

social inclusion process which has been streamlined into a common social objective. 

As part of the commitments made in the EPP, the Commission now elaborates 

common European guidelines on stakeholders’ involvement with a view to monitor 

and report on Member States’ performance in that regard.
110

 Ensuring the stability of 

the rules of the game has also justified the move from yearly to three-yearly national 

strategies, while the successive reforms through which the process has gone 

nevertheless attest to its adaptability over time. A concern for clarifying the process 

and its interaction with the economic and employment coordination processes has 
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finally pushed for streamlining and rationalisation, while maintaining the autonomy of 

the social inclusion process within the social OMC has remained a core objective.   

Strikingly, this shows how the values of uniformity, stability and clarity, usually 

associated with legal rules, have been rediscovered in the process of reforming the 

social OMC. Strengthening the social OMC always entails a difficult balancing 

exercise. What is still missing is a proper legal dimension that would make flexible 

governance strong enough to resist bureaucratic threats to its democratic aspirations. 

What shape could legalisation of the social OMC take? The Commission and some 

experts have suggested that greater use be made of recommendations and framework 

directives so as to formalise convergence of views whenever it arises from the social 

OMC.
111

 It was further proposed that the Commission be able to make individual 

recommendations to Member States that deviate from the social OMC discipline.
112

 

Albeit this remains legalisation with a soft touch ― recommendations produce legal 

effects but do not bind, while directives leave Member states free to choose the means 

by which to attain EU objectives―
113

, the SPC did not consider this a serious option in 

its last opinion.  

That is a mistake because EU law could be used to tame the social OMC’s 

bureaucratic tendencies at Member States’ level. The Commission could, for instance, 

address individual recommendations to Member States that neglect the social OMC’s 

participatory objectives, while the voluntary guidelines on stakeholders’ involvement 
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that it elaborates might become a general recommendation on key governance issues. 

A more radical step would be to legalise the voluntary guidelines into a directive akin 

to those implementing the Aarhus convention on access to information, public 

participation in decision-making and access to justice in environmental matters.
114

 

This would be consistent with the need to maintain flexibility as directives, especially 

framework directives, leave a wide margin of appreciation to Member States. By 

analogy with the Aarhus convention,
115

 the public would be given a right of access to 

social information together with the right to participate in the elaboration and 

implementation of NSRs under the control of a court of law to which access would be 

granted for the purpose of securing those rights. Public participation in the social 

OMC would be scrutinised as to its legality by national judges with the possibility of 

asking the ECJ for a preliminary ruling on the interpretation of the directive, while the 

Commission could start infringement proceedings against recalcitrant Member States.   

Even if legal reforms of that kind would have the advantage of bringing the social 

OMC under the rule of law, one may doubt their feasibility. For, article 153 TFEU 

explicitly prohibits any kind of harmonisation, procedural or other, in the field of 

social inclusion and social protection. It is, moreover, certain that most Member States 

would find this move politically unacceptable.  Experience of the social OMC finally 

shows that involving stakeholders is a messy and time consuming affair,
116

 and, as 

such, represents a huge human investment for an administration which is often tight 
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with resources.
117

 OMC processes have been simplified over time with a view to ease 

the administrative burden imposed on national authorities. Still, legal proceduralism 

might have the undesired effect of paralysing the administrations in charge of running 

the social OMC.    

The previous considerations impede, but they do not definitely preclude, legal reforms 

of the kind advocated above. What is legally feasible may be subject to Treaty 

changes. Besides, convergent application of common participatory guidelines might, 

in the long run, soften up Member States’ political disagreement so that a 

recommendation or even a directive on governance issues would become acceptable. 

Finally, where to strike the balance between the efficient use of administrative 

resources and the slowness that comes with democratic processes remains a political 

issue better settled by the people’s representatives than by the bureaucrats themselves.  

If the EU legislature does not manage to strike that balance in a directive, national 

parliaments should step in.      

b) Political Reforms 

The critics of DDP accuse it of dismantling some of the most notable features of 

modern representative democracy.
118

 While parliamentary oversight is the best means 

we have found so far to keep bureaucratic power in check, DDP replaces it with a new 

model of horizontal accountability through peer review which is ill-suited to perform 

that function.
119

 On the contrary, Cohen and Arato consider that the political society of 

parliaments and parties are the primary means for civil society to control the 
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administration.
120

 For, without a strong parliament acting as a receptacle for the 

deliberations of citizens in civil society, politics hardly leaves the remit of a narrow 

circle of stakeholders with the time, money and energy to find interest in such matters.  

The above criticism is valid if we take DDP to be accountability without a 

sovereign.
121

 Yet, it might come as too radical a statement once we accept that DDP 

was not initially meant to replace the institutions of modern representative government 

but only to transform them.
122

 In the American context, Dorf and Sabel have explained 

that national Congress should authorise and finance experiments in whatever field it 

finds appropriate, whereas its loss of supervisory powers ought to be compensated by 

democratising central executive agencies through a procedure akin the APA notice and 

comment procedure.
123

 They have also claimed that DDP should reinvigorate, rather 

than replace, local politics by making public officials accountable to a public which is 

informed, through benchmarking, by the doing of their peers.
124

 This critical edge 

somehow got lost as democratic experimentalism crossed the Atlantic, for parliaments, 

both national and European, have taken a backseat in the development of the OMC 

and current reform proposals reassert their importance reluctantly.
125

    

The time has come for a political reform of the social OMC, where the Parliament, as 

it requests,
126

 would be fully involved on equal terms with the Council and the 

Commission. ‘Co-decision’ of the objectives pursued by the social OMC together with 
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parliamentary scrutiny of the SPC’s activities would be enshrined in an 

interinstitutional agreement.  At the same time, the SPC would democratise its 

relationship with organised civil society through a procedure akin the APA’s notice 

and comment procedure. A softer alternative could be for the Commission to apply its 

‘general principles and minimum standards’ when consulting civil society prior to 

taking part in the SPC activities or for the SPC itself to adopt such standards.
127

 

Meanwhile, national parliaments would be well advised to seize the information 

generated by the social OMC as an opportunity to increase scrutiny of their executive, 

benchmarking its failures and successes against those of other Member States.
128

 This 

is a move that the EU could encourage by providing parliamentary committees with 

financial incentives to engage with the social OMC and by setting the example with 

the European Parliament taking a greater role in OMC processes.
129

     

c) Constitutional Reforms 

Would the legal-political reform strategy articulated above gain any added value by 

being enshrined in the Treaties which make the constitutional charter of the EU? This 

possibility surfaced during the debates of the Convention tasked with drafting the 

Constitutional Treaty. A relatively broad agreement emerged among the working 

groups as to the necessity to include the OMC within the Constitutional Treaty.
130

 A 
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solution of the kind would have endowed the method with legitimacy and clarity 
131

 

and would have been an opportunity to address some persisting weaknesses of this 

new governance tool, particularly regarding transparency and wide participation.
132

 

The initial consensus quickly ran against two kinds of arguments.
133

 The first was that 

the OMC would displace the use of hard legislation in fields where the EU is already 

competent. The second was that that embedding the OMC into the Treaties would 

rigidify the instrument in a way that would undermine its flexibility. Nevertheless, 

both concerns could have been met through a generic provision defining only the 

fundamental characteristics of the method and specifying that it would not undermine 

or weaken the existing EU acquis, nor become a permanent substitute for Union 

legislative action permissible under the Constitutional Treaty.
134

 This generic 

provision could have conferred a clear consultative role to the Parliament and included 

explicit requirements for transparency and participation in all OMC processes. It was 

also proposed to include a specific article on the social OMC so as to preserve the soft 

acquis in the fields of social inclusion and social protection.
135

 

In the end, the above concerns prevailed during the final negotiations so that no 

generic OMC provision can be found in the revised Treaties. Only in article 5 TFEU, 

remains a vague reference to coordination in the field of economic, employment and 

social policies. Regarding the latter, the Union may take measures to ensure 

coordination, whereas it shall do so in the two other cases. The relationship between 

that provision and the more detailed Treaty articles on social policy is not entirely 
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clear.
136

 The most natural linkage might be with article 156 TFEU which has been 

revised with a view to empower the Commission to take further initiatives to develop 

some key features of the social OMC (guidelines, indicators, exchange of best 

practice, periodic monitoring and evaluation), albeit without referring thereto by 

name.
137

 At the same time, a significant democratic improvement is that the practice of 

informing the Parliament as to social OMC’s developments is now legally guaranteed 

by article 156 TFEU.   

This remains a very light constitutional foundation for the wider legal-political 

strategy advocated by this thesis. As to legal reforms, stakeholders’ involvement and 

transparency are not among the constitutive features of the process mentioned in 

article 156 TFEU. There is, moreover, no specific Treaty basis for the Council or the 

Commission to make recommendations to Member States within the framework of the 

social OMC; nor is the flexibility clause, which had been used for adopting the 1992 

Council Recommendations on social protection,
138

 available since the Union is now 

competent in the social field.
139

 When adopting its 2008 Recommendation on the 

active inclusion of people excluded from the labour market,
140

 the Commission had 

overcome these legal constraints by relying on article 211 TEC which provided that 

the Commission could formulate recommendations on matters dealt with in the Treaty 

if deemed necessary.
141

 This provision has been replaced by article 292 TFEU which 

stipulates that the Commission may adopt recommendations in the specific cases 

provided for in the Treaties. If read literally, this article precludes the Commission 
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from making further recommendations based on the social OMC. However, this has 

not prevented the Commission from recently adopting a Recommendation on child 

poverty which takes the exact same article as its legal basis,
142

 which raises question as 

to the legality of that act. Anyway, 153 TFEU explicitly prohibits legislative 

harmonisation regarding social exclusion and the modernisation of social protection 

systems, so that a recommendation arising from the social OMC could not be 

transformed into a directive.       

As to political reforms, the Parliament is informed, whereas it was asking for full 

involvement on equal terms with the Council and Commission. National parliaments 

are not mentioned in article 156 TFEU, nor are social OMC documents among the 

‘draft legislative acts’ which are forwarded to them as part of the subsidiarity 

monitoring exercise.
143

 Article 160 TFEU compels the SPC to establish appropriate 

contacts with trade partners, but the SPC escapes new article 11 TEU which compels 

European institutions to enter into a dialogue with civil society. The SPC is now bound 

to respect the right of access to documents. Yet, publicity is still confined to the 

Council when acting in a legislative capacity.
144

  All the above suffices to highlight 

how inimical the current Treaty framework is to new governance processes such as the 

social OMC.  

7.5 Conclusions 

This chapter has illustrated the practical limits of the social OMC as a tool for 

radicalising participatory democracy in the EU. Contrary to theoretical expectations 

(7.2), the social OMC is not directly-deliberative, nor is it polyarchic (7.3). The 
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reflexive reform strategy embraced by the SPC in its latest opinion will not succeed in 

bridging this expectation gap because it merely tries to approximate DDP without 

questioning DDP itself as an ideal. A critical appraisal of DDP informed by the 

tripartite framework of Cohen and Arato, on the contrary, reveals that there are 

bureaucratic and economic barriers which prevent DDP from realising its own socio-

democratic promises. The social OMC very much provides a practical instance of 

DDP facing those theoretical limits, for it remains a bureaucratic process which fails to 

protect civil society from the market imperative. With a view to counter the 

bureaucratic threat, a legal/political/constitutional reform strategy has been articulated 

so that civil society could regain control over the social OMC (7.4).  

Provided those reforms are implemented, it is claimed that radical participatory 

democracy might become a reality in social Europe. This offers an interesting point of 

contrast with the CM. As the previous chapter illustrates, the civil dialogue cannot be 

the magic cure for the democratic ailments of the CM. The CM is by design 

hierarchical and as such hardly amenable to wide participation so that any attempt at 

embedding participatory democracy therein will necessarily entail that a compromise 

be struck. A successful instance of such a compromise is provided by the 

commission’s consultation regime which manages to tread a soft path between 

democracy and effectiveness. On the contrary, the social OMC as DDP requires no 

such compromise for it combines a new kind of radical democracy with effective 

problem-solving capacities unavailable under the CM. The social OMC in action has 

yet to fully exploit that potential. The reforms which have been proposed would surely 

make the social OMC stronger and better equipped to realise its democratic promises 

but they offer no guarantee that the social OMC would become truly effective in the 

sense advocated by Cohen and Arato. In line with their tripartite framework, 
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effectiveness depends on the social OMC’s capacity to defend civil society against the 

market imperative. Whether it can do so considering the constraints set by Europe 

2020 within the context of the European economic constitution will be critically 

assessed in the next, conclusive, chapter.       
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8 Looking Back ― Moving Forward 

8.1 Introduction 

Relying on the tripartite framework of Cohen and Arato,
1
 this thesis took the view that 

civil society should be seen as a pluralist sphere of participation between state and 

market wherein deliberative democracy realises its full potential. Democratisation 

proceeds whenever civil society manages to assert influence over state and market 

without falling prey to their colonising tendencies. This emancipatory process has so 

far taken place within the context of national welfare states. The fundamental question 

raised by the participatory turn to civil society is whether multilevel social Europe will 

continue this emancipatory process or, on the contrary, bring about its collapse under 

the colonising forces of power and money. This raises two sets of questions which 

have been explored in detail through the case studies contained in Chapters 4 to 7, the 

first pertaining to the reflexive tendencies of European economic law and the second 

to the participatory-democratic credentials of social Europe. 

Whether multilevel social Europe protects civil society from state and market forces is 

an issue that cannot be fully addressed without answering a last question relating to the 

effectiveness of EU social law and policy making. In line with our tripartite 

framework, assessing the effectiveness of social Europe comes down to asking 

whether it is strong enough to protect civil society from the colonising tendencies of 

European economic integration. This issue necessarily comes at the end of our inquiry 

and finds itself deeply intertwined with the two previous questions. What social 

Europe must achieve in order to provide effective protection against markets very 

much depends on the constraints negative integration imposes on civil society in the 

                                                           
1
 JL Cohen and A Arato, Civil Society and Political Theory (MIT Press 1992) chap 9.    



  

   191 
 

first place. What social Europe can legitimately hope to achieve very much hinges 

upon its ability to draw democratic support from its dialogue with civil society. This 

final chapter is therefore an opportunity to bring the threads of this thesis together.  

Looking back, this thesis’ findings as to the reflexive capacity of European economic 

law (8.2) and democratic support available for social Europe (8.3) will be summarised. 

The limits of those findings will be exposed as well as their relevance for the issue of 

effective social Europe. Moving forward, the effectiveness of multilevel social Europe 

will be appraised through a preliminary assessment of the achievements of the hard 

CM and the soft OMC. Our main finding will be that EU social law and policy making 

is currently unable to protect civil society from the market imperative of European 

economic integration (8.4).    

8.2 European Economic Law: Colonising? 

The case for a European economic constitution that systematically threatens national 

social policy has been exaggerated.
2
  On the contrary, European economic law 

contains reflexive elements that make it receptive to the social values embedded in 

national welfare states. This reflexivity has been demonstrated from a civil 

perspective.  

As illustrated in Chapter 4, internal market law does not prevent Member States from 

erecting their social welfare systems along civil lines if they so whish.  The reflexive 

capacity of internal market law manifests itself through two mechanisms: on the one 

hand, the ECJ carefully draws the state/market boundary according a ‘social solidarity’ 

benchmark which, in some cases, suffices to shield the delivery of social services by 
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CSOs from internal market rules, while, on the other, it condones an inventive use of 

the proportionality test so as to balance civil with economic concerns.  

As shown in Chapter 5, European competition law does not oblige Member States to 

withdraw financial subsidies granted to CSOs; nor does it preclude CSOs from 

concluding anti-competitive agreements when their social objectives so require. 

European competition law reflects the social values promoted by CSOs with the help 

of the same two mechanisms found in internal market law. On the one hand, the ECJ 

limits the wide jurisdiction of competition rules over CSOs as undertakings by 

resorting to a ‘social solidarity’ shield. On the other hand, substantive competition 

rules strike a balance between economic and social goals: CSOs may conclude anti-

competitive agreements that are necessary for the pursuit of social objectives, while 

Member States may subsidise civil society where it is needed for reaching objectives 

compatible with the internal market or necessary for the delivery of SGEI.   

These are important findings from the perspective of this thesis which investigates 

whether participatory democracy can succeed in multilevel social Europe. For, it could 

hardly be the case if organised civil society, on which social Europe relies for its 

democratisation, was colonised by the market imperative of European economic law. 

Developing a civil approach on European economic law to its full extent would, 

however, require that the limits of our findings be discussed and further venues for 

research be explored. This is the task assigned to the rest of this section.  

For practical reasons, our analysis has omitted several parts of European economic law 

that might be relevant for organised civil society. Free movement of goods, workers 

and capital has been left aside. So has article 102 TFEU on abuse of dominant 
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position.
3
 Our aim has not been to provide a comprehensive assessment of the impact 

of European economic law on civil society but only to highlight, through case studies, 

key issues that could frame future debates.   

Some may also question whether focusing on European economic law makes sense 

considering that, as is the case with educational services,
4
 the Treaty provisions on 

Union citizenship are used to subvert the ring-fencing of non-economic activities in 

the ECJ’s case law.
5
 The remark is valid but one should bear in mind that European 

economic law remains the only source of rights and obligations for legal, as opposed 

to natural, persons. European companies are not EU citizens but they are treated the 

same as EU citizens for the purpose of applying internal market law,
6
 while European 

competition law only applies to undertakings.
7
 Focusing on European economic law 

therefore seems like the most logical approach for a thesis which is about organised 

civil society rather than EU citizenship.   

Why then assess European economic law as a threat against civil society, while at the 

same time overlooking the opportunity it offers for CSOs to operate in a bigger and 

more exciting market?
8
  We agree that European economic law might enable civil 

society to act across national borders but we deplore that the Treaties still provide an 
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inauspicious place for the creation of such a legally enabling environment.
9
 Article 49 

TFEU states that:  

[f]reedom of establishment shall include the right to take up and pursue 

activities as self employed persons and to set up and manage undertakings, in 

particular companies or firms within the meaning of the second paragraph of 

Article 54, under the conditions laid down for its own nationals by the law of 

the country where such establishment is effected (…). 

Article 54 TFEU specifies that ‘“[c]ompanies or firms” means companies or firms 

constituted under civil or commercial law, including cooperative societies, and other 

legal persons governed by public or private law, save for those which are non-profit-

making’.  The same limitation applies for the right to provide services by virtue of 

article 62 TFEU.   

The scope to be given to the latter provision remains a bone of contention. Should it be 

understood widely as refusing all non-profit-making organisations the freedom of 

establishment and the right to provide services in other Member States, or more 

narrowly as disregarding their non-economic activities only?
10

 The ECJ has condoned 

a narrow interpretation of the exclusion in Commission v Belgium,
11

 ruling that a law 

requiring the presence of a Belgian member in the administration of an association or a 

minimum, and majority, presence of members of Belgian nationality in order for the 

legal personality of an association to be recognised, was contrary to the freedom of 

establishment.
12

 Besides, the ECJ has ruled in Stauffer
13

 and subsequent cases
14

 that 
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CSOs may rely on the free movement of capital in order to challenge discriminatory 

access to other Member States’ preferential tax schemes.  In line with this case law, 

the Commission has recently proposed that a Statute for a European Foundation be 

created so as to remove the obstacles that foundations face when operating across 

borders within the Union.
15

 A similar statute was proposed for European associations 

but was withdrawn by the Commission in 2006 due to a lack of progress in the 

legislative process.
16

   

It might finally appear reductionist to present state-based social solidarity as a shield 

protecting civil society from European economic law because the welfare state will 

often colonise civil society in the name of its own protection.
17

 The extent to which the 

bureaucratic welfare state interferes with the autonomy of civil society is an empirical 

question which falls outside the ambit of this thesis.  The answer will necessarily 

depend on the modalities of the relationship each Member State establishes with civil 

society. What is important for our purpose is that European economic law adopts a 

neutral stance on the issue and leaves Member States free to define their relationship 

with civil society on their own terms. Once they decide to restrict the provision of 

social services to CSOs in accordance with the Sodemare case,
18

 Member States may 

implement that preference through any means they deem appropriate such as public 

contracts, service concessions or licensing regimes provided that they respect internal 
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market law.
19

 They enjoy the same freedom when funding civil society. Member 

States may use subsidies, preferential taxation or public contracts so long as they 

respect state aid law.
20

       

With the aforementioned caveats in mind, it can be concluded that European economic 

law does not colonise civil society as the proponents of negative integration would like 

us to believe.
21

 European economic law rather exercises self-restraint through careful 

policing of the state/market boundary according to a ‘social solidarity’ benchmark and 

cautious use of the proportionality test at the justificatory stage. This is in line with the 

conclusions of recent studies regarding the impact of European economic law on more 

traditional aspects of welfare policy.
22

 They agree that European economic law is 

endowed with a reflexive capacity which enables it to strike a balance between social 

and economic concerns.  This is an important finding from the perspective of this 

chapter, for the reflexive capacity of European economic law will lower the 

expectations we place upon effective social Europe as a counterweight to negative 

integration.   

What remains to be seen is whether the new social provisions of the Lisbon Treaty will 

further tip the balance in favour of national social policies. According to new article 3 

TFEU, the Union shall have as an objective the establishment of ‘a highly competitive 

social market economy, aiming at full employment and social progress (…)’.
23

 This 
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ambitious objective does not translate into an extension of the EU’s law-making 

powers in the social field.
24

 That rhetorical flourish does not remain toothless though, 

for article 9 TFEU contains a new social mainstreaming clause obliging the Union to 

take into consideration social concerns when defining and implementing its policies 

and actions. This social clause tallies with the duty for the Union to respect the social 

rights contained in the now legally binding Charter of Fundamental Rights.
25

  Another 

legal change comes from Protocol n° 26 which introduces for the first time into EU 

primary law the notion of ‘non-economic services of general interest’, only to reassert 

that the EU cannot in any way affect Member States’ competence in that field.
26

 Taken 

together, these provisions might prompt the ECJ to give even more consideration to 

social concerns when applying and interpreting European economic law in the 

future.
27

   

Our optimistic conclusions about the reflexive capacity of European economic law call 

for a final note of caution. For, there are also indirect de facto pressures that the 

European process of economic integration imposes on national social policy.
28

 It is 

often claimed that Member States are engaging into ‘a race to the bottom’ as a 

consequence of deepening the single market, although evidence of social dumping 

actually occurring between Member States remains scarce.
29

 A more pressing issue 
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relates to the Europe-wide turn to public austerity in the context of the current euro 

crisis. Researchers are only starting to realise the unsettling effects membership of the 

EMU may have for national welfare states.
30

 Multilevel social Europe has developed 

as a response to those indirect pressures for national welfare retrenchment, but will it 

be strong enough to reclaim social ground lost to European economic integration? The 

strength of social Europe’s achievements will depend on the democratic support on 

which it can count. This is the issue to which we now turn. 

8.3 Social Europe: Democratic?  

This thesis has assessed the participatory-democratic credentials of European 

governance by analysing the involvement of civil society in the two main methods 

through which multilevel social Europe is built, the CM and the OMC respectively. 

Has the participatory turn been successful? Success depends on the extent to which 

civil society was given the opportunity to participate in the governance of social 

Europe without succumbing to its bureaucratising tendencies. In other words, is the 

governance of social Europe merely driven by bureaucratic power, or has it 

institutionalised reflexive structures which open European governance to the 

democratic influence of civil society?  

a) The Community Method 

Top-down law-making through the CM has enhanced Member States’ ability to solve 

problems to the detriment of European citizens’ capacity for self-rule.
31

 This 

democratic gap has been filled over time by empowering the Parliament. The 

participatory turn now requires European institutions to complement those efforts at 

building a proper representative democracy at EU level by engaging directly with civil 
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society. A central argument of this thesis has been that the civil dialogue cannot be the 

magic cure for the democratic ailments of the CM, for the CM was born and remains 

by design hierarchical. As such, it is hardly amenable to wide participation so that any 

attempt at embedding participatory democracy therein necessarily entails that a 

compromise be struck with effective problem-solving. The question raised by the turn 

to participatory democracy, therefore, is not if, but how and where European 

institutions strike that balance.     

With a view to answer this question, Chapter 6 has analysed the consultations which 

the Commission holds prior to proposing any major instrument of social law as a 

structure of opportunities which exerts influence on social CSOs. A rather elitist 

picture of European civil society has emerged therefrom. Nonetheless, this elitism is 

increasingly tamed by procedural rules aiming at, on the one hand, opening 

consultations to a wider audience and, on the other, democratising European civil 

society. In both cases, a legally-binding approach is resisted by the Commission.  This 

soft approach has been described as a quite successful attempt at striking a balance 

between the conflicting demands for democracy and effectiveness and one that has the 

advantage of being compatible with representative democracy as a founding principle 

of the EU legal order.   

The participatory turn might have run its course with regard to the Commission’s 

consultation regime because the latter has reached a satisfactory compromise which 

any further step towards legalisation might threaten. This does not mean that the 

balance has been drawn satisfactorily by different or the same institutions at other 

stages of the law-making process. Further research is required in that regard. It could, 

for instance, convincingly be argued that moving towards a notice and comment 
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procedure akin to that found in the US APA might remain compatible with effective 

problem-solving where the Commission executes European law through delegated or 

implementing acts.
32

 In that case, participatory rights could perform the same 

democratic function as in the APA in terms of reinforcing bureaucrats’ accountability 

to a divided law-maker and ensuring the fairness of administrative processes.
33

  

As Chapter 6 illustrates, the participatory turn provides the most active segments of 

the citizenry, organised civil society as it were, with new opportunities to influence EU 

law-making and for that reason it may be seen as a success. At the same time, one 

should realise that the participatory turn does not guarantee a progress of ‘enlightened 

understanding’ in the EU citizenry at large.
34

 For ordinary citizens who do not have 

the time, the will or the resources to participate in Commission consultations, 

representative democracy remains the only way to get involved in EU law-making.
35

 

This brings us back to square one since, as we have already seen, EU representative 

democracy as it was embedded in the CM is reaching limits that are difficult to 

overcome.  

To repeat the point made in Chapter 1, either we accept that the CM is democratic, or 

we admit that the CM is far from democratic yet cannot/should not be democratised  

because this requires a constitutional revolution that national governments and the 

people they represent do not support.
36

 The Parliament and the Commission are 

currently trying to find a way out of that dilemma. With a view to the 2014 
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parliamentary elections, they urge European political parties to nominate candidates 

for the Presidency of the Commission and expect that these candidates will defend 

their political programme in all Member States of the Union prior to the elections.
37

 

Politicising European elections through their linkage with the designation of the 

President of the Commission is a novelty that might enhance the democratic 

legitimacy of the EU.
38

 At the same time, it threatens one of the founding principles of 

the CM which lies in the neutrality of the Commission acting as a guardian of the 

general interest of the Union.
39

 The Parliament and the Commission seem ready to 

give up on this basic tenet of the CM if it means alleviating the democratic deficit of 

EU law-making. Whether they can lawfully do so within the boundaries of the current 

Treaty framework remains, however, to be seen.  

b) The Open Method of Coordination  

The democratic shortcomings of EU law-making have triggered the search for new 

modes of governance which depart from the top-down logic of the old CM.
40

 

Emblematic of that search is the OMC which was depicted in the Lisbon conclusions 

as a fully decentralised approach in which civil society will be actively involved.
41

 The 

proponents of the OMC pretend that it does not require the kind of compromises that 

characterise the CM, since it combines radical participatory democracy with effective 

problem-solving. Instead of a counterweight to hierarchy, participatory democracy 
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becomes the constitutive feature of a new form of Directly-Deliberative Polyarchy 

(DDP).
42

    

Nevertheless, Chapter 7 has shown the practical limits of the OMC as a tool for 

radicalising participatory democracy in the EU. Contrary to theoretical expectations, 

the social OMC does not translate the ideal of DDP into action. The SPC has recently 

articulated a reflexive reform strategy which will not succeed in bridging this 

expectation gap,
43

 because it attempts to mimic DDP without questioning DDP itself 

as an ideal. There are bureaucratic and economic barriers which prevent DDP from 

realising its own socio-democratic promises. The social OMC already provides a 

practical instance of DDP stumbling over these barriers, for it remains a bureaucratic 

process which fails to protect civil society from the market imperative. However, 

provided that proper legal, political and constitutional reforms are implemented, 

radical participatory democracy might become a realistic prospect for the social OMC 

and one that would be compatible with effective problem-solving.   

c) Comparative Assessment   

Social Europe has made great efforts to put institutional flesh on the bare bones of its 

new participatory rhetoric. Institutional structures have been set up with a view to 

open European governance to the democratic influence of civil society, with more or 

less success depending on the method under scrutiny. If we take the participatory turn 

in its moderate version, the Commission may be credited with various initiatives taken 

in favour of more open, inclusive and transparent consultations which have surely 

shaken the hierarchical bases of the CM. The Commission’s soft consultation regime 

is not without democratic flaws, but those flaws are inevitable so long as the CM’s 
                                                           
42
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effectiveness will be premised upon top-down law-making by the Commission, the 

Council and the Parliament. If we take the participatory turn in its more radical 

version, greater disappointment arises because the social OMC fails to exploit its 

democratic potential. At the same time, there is cause for more optimism; the 

democratic potential of the OMC is there, waiting to be unleashed through appropriate 

reforms, and there are no legitimate reasons for procrastination since such reforms will 

improve, rather than impede, effective problem-solving.  

8.4 Social Europe: Effective? 

Effectiveness is commonly defined as ‘the degree to which something is successful in 

producing a desired result’.
44

 Since there is no consensus as to the result that social 

Europe is expected to deliver, disagreement persists as to whether social Europe has 

been effective or not.
45

 In line with Cohen and Arato’s tripartite framework,
46

 this 

thesis takes effectiveness to mean social Europe’s capacity to protect civil society 

from the colonising tendencies of European economic integration. Effectiveness will 

be appraised through the achievements of, respectively, the hard CM and the soft 

OMC. Those are the two main tools through which the EU builds its social dimension. 

Our assessment does not pretend to be exhaustive. It simply aims to provide a brief 

overview on the question of effective social Europe and will show how this links up 

with previous findings as to the reflexive capacity of European economic law and 

democratic support available for social Europe.  

The examination of two highly debated pieces of legislation which harmonise or 

coordinate rules pertaining to social services will reveal that the social dimension 
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which emerges from EU law-making is definitely one that is subordinated to the 

market.  In those circumstances, social Europe fails to protect civil society from the 

colonising tendencies of European economic integration. Because the EU will not 

adopt proper social legislation any time soon, the social OMC has been proposed as a 

way forward. The problem is that the social OMC has also failed to deliver on the 

promise of building a European social dimension and might even lead to a colonisation 

of national social policies by the market imperative of European economic integration 

if appropriate reforms are not taken with a view to reinforce its influence over the 

economic and budgetary pillars of Europe 2020. 

a) The Community Method 

The CM harmonises national legislations with a view either to fill the regulatory gaps 

induced by the process of negative integration or to prevent a race to the bottom 

between different regulatory regimes competing for mobile factors of production.
47

 In 

principle, legislative harmonisation is not directly relevant for social services since the 

TFEU explicitly prohibits any harmonisation of the laws and regulations pertaining 

thereto.
48

 Nevertheless, the boundaries which separate the internal market regulated by 

the EU from the social sphere for which Member States remain sovereign are not so 

neatly drawn. As Chapters 4 and 5 have amply demonstrated, the ECJ’s expansive 

interpretation of the notion of economic activity often means that European economic 

law will reach into sensitive welfare domains such as health, education or social 

security. When this is the case, social services may become subject to legislative 

harmonisation as economic services able to circulate freely within the internal market.  

                                                           
47
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The most illustrious example of social harmonisation occurring as a spill-over from 

the ECJ’s internal market case law is the 2011 Directive on the application of patients’ 

rights in cross-border healthcare.
49

 The Directive was adopted on the basis of article 

114 TFEU because the majority of its provisions aim to improve the functioning of the 

internal market. The main objective of the Directive is to provide rules for facilitating 

the access to safe and high quality cross-border healthcare in the Union. The Directive 

perfectly fits the mould of the standard interaction between positive and negative 

integration: first the ECJ upholds the right of EU citizens to be reimbursed for health 

services received abroad with a destabilising effect for the welfare states from which 

payment is sought and then the European legislature comes in to fill the regulatory gap 

created by the Court’s intervention by striking a more liberal balance between the 

freedom to receive economic services and Member States’ responsibility for 

organising their healthcare systems.
50

 The Directive clarifies the Court’s case law on 

patient mobility. It also creates new rights to accountability and transparency for 

mobile patients, while taking into account broader principles of universality, access to 

good quality care, equity and solidarity. Legally, harmonisation is limited to cross-

border healthcare but, politically, it might become unsustainable for Member States to 

confer new rights to mobile patients without doing likewise for other patients.
51

   

There are also cases where the CM coordinates national social legislations. Instead of 

replacing national rules by European ones, as harmonisation would do, social 

coordination enacts legal rules which ensure the peaceful coexistence of divergent 
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welfare regimes.
52

 Legal coordination of national social policy initially occurred 

through Regulation 1612/68
53

 and Regulation 1408/71
54

. Their aim was to facilitate 

free movement of workers by requiring that national and non-national EU workers be 

treated alike with respect to social security, social and tax advantages.
55

 The benefits 

of social coordination have progressively been extended to other categories of EU 

citizens, both economically and non-economically active. This process has culminated 

with the adoption of Directive 2004/38 on the right of citizens of the Union and their 

family members to move and reside freely within the territory of the Member States,
56

 

together with Regulation 883/2004 on the coordination of social security systems.
57

 

Social coordination redefines the boundaries of national welfare states in the sense that 

they cannot unjustifiably discriminate between EU citizens and their nationals with 

regard to access to social benefits. However, in the main, Member States are left free 

to organise their welfare systems as they wish.
58

   

Legal coordination reaches deeper into welfare sovereignty when social services 

benefit as economic services from EU legislation allowing free circulation in the 
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internal market. In that respect, the ‘services’ Directive
59

 deserves particular attention. 

For, it is the first horizontal piece of legislation which coordinates, at EU level, the 

modernisation of national systems for regulating service activities.
60

 In its initial 

proposal, the Commission provided for the application of the country of origin 

principle according to which a service provider would be subject only to the law of the 

country in which he is established.
61

 The latter principle became the focus of social 

CSOs’ criticism as it would have forced the most benevolent Member States to allow 

delivery of cheaper, and potentially lower quality, social services from other Member 

States. Social CSOs made their case before the Parliament which eventually secured 

the withdrawal of the country of origin principle from the Directive and obtained that 

health services, as well as many other social services, be exempted from its scope.
62

 

For the few social services that remain in, restrictions to the freedom of establishment 

that are not justified by an overriding reason relating to the public interest shall be 

lifted.
63

 This merely codifies the ECJ’s case law on the matter. The Directive’s 

liberalising tendencies are more visible as regards free movement of services.
64

 The 

usual list of overriding reasons relating to the public interest usually found in the 

ECJ’s case law have been narrowed down to reasons of public policy, public security, 

public health and the protection of the environment.
65

 A derogation has however been 

introduced for the temporary provision of SGEI.
66
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This preliminary examination of the aforementioned legislative instruments illustrates 

that the hard CM suffers from an economic bias. When social services are harmonised 

or coordinated through EU legislation, it is as a precondition for the proper functioning 

of the internal market or as part of the internal market project itself. But we should not 

be too quick to judge: our brief assessment also shows that legal safeguards have been 

put in place in order to protect national social policy from undue market interference. 

The ‘services’ Directive has abandoned the country of origin principle. It also 

integrates the notion of social solidarity acting as a shield against internal market law 

for non-economic services which are delivered by the state or on behalf of the state.
67

 

Meanwhile, for those few social services which are economic yet cannot benefit from 

the social exemption,
68

 the ‘services’ directive balances the social objectives pursued 

by authorisation schemes as overriding reasons of public interest against the freedom 

of establishment under a proportionality test,
69

 while it excludes social SGEI from the 

provisions on temporary services.
70

 Likewise, the ‘health’ Directive allows Member 

States to balance the economic benefits of cross-border healthcare with the necessity 

to ensure the proper functioning of their healthcare systems through prior authorisation 

schemes.
71

  

Drawing a parallel with judicially-enforced European economic law, we may say that 

internal market legislation shows respect for the social sovereignty of Member States 

through careful policing of the state/market boundary and generous use of 

proportionate derogations and justifications. Nevertheless, the fact remains that 

internal market legislation, as the ECJ’s case law, promotes a thin social agenda that 
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treats national social policy as derogation to free movement rules.
72

 Legislative self-

restraint is useful as far as it goes, but it does not enhance national welfare states’ 

capacity to protect social policy from the indirect constraints imposed by European 

economic integration.
73

 Social policy must europeanise if it wants to catch up with 

market forces and, ideally, Europeanization should have the character of European law 

in order to establish constitutional parity with the rules of European economic 

integration.
74

 And so we fall into Europe’s well-known ‘social dilemma’, for the 

European legal dimension that social Europe desperately needs is precisely what it 

cannot achieve within the boundaries of the current Treaty framework.
75

  

The new social provisions of the Lisbon Treaty fail to offer a way out of this 

stalemate. The ambitious objective of establishing ‘a highly competitive social market 

economy’
76

 is introduced in the TEU but it does not translate into an extension of the 

EU’s law-making powers in the social field.
77

 The European legislature is only 

compelled to mainstream, as it already does, social rights into internal market 

legislation.
78

 A narrow window of opportunity opens with the new legislative 

competence of the EU in respect of SGEI. Article 14 TFEU provides for the adoption 

of a regulation stating principles and conditions which would enable SGEI to fulfil 

their missions. This article has triggered demands for a European legislation on social 
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SGEI.
79

 Harmonisation would be limited since non-economic services of general 

interest would be excluded from the regulation in accordance with Protocol n° 26
80

 as 

well as social services which are not provided in the general interest, but it would be a 

chance for the EU to take a first step towards the creation of a European  social model 

which truly balances economic with social progress.
81

 Unfortunately, the initiative has 

so far failed to gather support from the European legislature which remains strongly 

divided over the necessity to legislate on such a sensitive issue.
82

   

b) The Open Method of Coordination 

If the EU fails to legislate beyond market-making, it is as a consequence of the current 

division of powers where it is explicitly denied the right to harmonise national welfare 

policies. It is also because the diversity of European welfare states has increased to 

such an extent that it becomes politically unfeasible for them to agree on common 

legislative solutions.
83

  These constraints have triggered the search for a new way to 

develop a European social dimension. Social Europe has always been characterised by 

its heavy reliance on soft law. Non-binding measures as varied as opinions, 

recommendations, resolutions and action-programmes were adopted by the EU with a 

view to encourage Member States’ cooperation in social affairs long before the 

Treaties came to acknowledge the EU’s competence in that respect. Against this 
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background, the Lisbon European Council has innovated by proposing the soft OMC 

as a fully-fledged alternative to the hard CM.
84

 

From thereon, the OMC rapidly became the governance instrument of choice for EU 

social policy-making.
85

 Separate coordination processes in the social inclusion, health 

and pension fields were streamlined into a single social OMC, while another OMC 

was instituted for education policy. This enthusiastic embrace of the OMC attests a 

progressive move away in national and EU debates from harmonisation in favour of 

coordination as the preferred tool for advancing the agenda of social Europe.
86

 Instead 

of striving for uniformity, the OMC takes the diversity of Europe as an opportunity to 

start a deliberative process by which Member States can discover and experiment with 

new solutions to the intractable problems their welfare systems are collectively 

facing.
87

 For that reason, the OMC has been emulated as a third way for European 

social policy between legislative harmonisation and regulatory competition, by which 

Member States can address common concerns in a way that respects their diversity.
88

  

Those were, at least, the theoretical promises that laid behind the OMC when it was 

proclaimed in Lisbon, but has it delivered in practice?  

Empirical research confirms that the social OMC has triggered procedural shifts in 

national policy-making.
89

 The social OMC has also been a source of substantive policy 
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change.
90

 Nevertheless, we may question the pace of that change as well as its ability 

to contribute to the ultimate objective of poverty alleviation embraced by the social 

OMC. It seems important to repeat that 120 million persons, that is, 24% of the EU 

population were still at risk of poverty or social exclusion in 2011 compared to 25% 

six years earlier.
91

  This is far from the decisive impact on the eradication of poverty 

that was promised by the Lisbon European Council in 2000.
92

   

The social OMC will also come as a disappointment for those that were hoping to 

build a third way between harmonisation and deregulation once they realise that this 

soft tool does not alter the constitutional asymmetry which characterises European 

integration. As Scharpf explains, ‘when responding to OMC guidelines (…) Member 

States continue to operate under exactly the same legal and economic constraints of 

economic integration which limit their policy choices when they are acting 

individually’.
93

 In other words, the social OMC leaves Member States with no other 

choice but to optimise the downward adjustment of their welfare systems to market 

forces because they continue to act in the shadow of a European economic constitution 

promoting liberalism over any other values.
94

  

It is true that European economic law preserves national policy choices to a greater 

extent that the term ‘negative integration’ so dear to Scharpf would lead us to believe. 

Our case studies have sufficiently shown that European economic law is endowed with 

a reflexive capacity which enables it to strike a balance between social and economic 
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concerns. Nonetheless, the argument that the European economic constitution 

encourages national welfare retrenchment without legally requiring it is becoming 

more compelling than ever.
95

 The noise made around the ‘country of origin’ principle 

inserted in the proposal for the ‘services’ Directive has amplified worries that the 

single market triggers a race to the bottom between national welfare states competing 

for mobile factors of production. A growing number of Member States are also waking 

up to the fact that EMU’s membership may require the adoption of harsh austerity 

measures with a view to consolidate state finances. In other words, it becomes 

increasingly difficult to deny that the single market and EMU constrain the range of 

national policy choices available under the social OMC and we will see later that the 

shadow of the European economic constitution is getting even darker as the euro crisis 

lingers on.    

Aside from its subordinate position with regard to the European economic 

constitution, the social OMC also fails to deliver effective protection against markets 

because it is integrated into a wider political framework which systematically favours 

economic over social concerns. The social OMC was created in the wake of the Lisbon 

strategy hailed as (possibly) Europe’s Maastricht for welfare. For the first time, the EU 

tried to bring the economic and social dimension of European integration into a 

coherent policy framework.
96

 As said in the previous chapter, those hopes were short-

lived. For, the Lisbon strategy took a neo-liberal turn in 2005 when the European 

Council decided to refocus its priorities on growth and jobs.
97
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The new Europe 2020 strategy addresses the social imbalances of its predecessor. It 

re-establishes a three-pillar structure based on smart, sustainable and inclusive 

growth.
98

 At the same time, the strategy purports to lift at least 20 million people out 

of poverty and social exclusion by 2020. To support this aim, the Commission has 

initiated a ‘European platform against poverty’ (EPP) as one of the seven flagship 

initiatives launched to tackle the Europe 2020 goals.
99

 Besides, better integration of 

social OMC outcomes into Europe 2020 is ensured through a revision of the Lisbon 

integrated guidelines. The ‘Europe 2020 integrated guidelines’
100

 on which NRPs are 

now based contain new employment guideline n° 10 which is entirely dedicated to 

‘promoting social inclusion and combating poverty’. Meanwhile, one of the social 

OMC’s overarching objectives remains to interact effectively with Europe 2020 as was 

previously the case with Lisbon.
101

   

For all those efforts at rebalancing, the mood remains pessimistic. In a recent report, 

EAPN comments that ‘[t]here is a growing disillusionment with both the content and 

process of Europe 2020, which is failing to reduce poverty, and is seen as responsible 

for generating more poverty and inequality through its austerity approach’.
102

 In our 

view, there are two major weaknesses which prevent Europe 2020 from achieving 

parity between economic and social goals.  
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Firstly, the social discourse promoted by the social OMC fails to find its way into 

Europe 2020 for lack of political will and, more importantly, for lack of proper 

mechanisms which institutionalize social influence within Europe 2020. It is striking 

that guideline n° 10 is the only one dedicated to the fight against poverty whereas it 

should have been made an overarching objective to be mainstreamed in all Europe 

2020 guidelines in accordance with new article 9 TFEU.
103

  

The second, and main, weakness of Europe 2020 is that it is a mere political strategy 

which continues to work in the shadow of the constitutional hierarchy we have 

denounced earlier on. With sound public finances becoming the overriding priority in 

the context of the current sovereign debt crisis, legal incentives to comply with the 

country-specific recommendations issued under the economic and budgetary strands of 

the strategy have been strengthened through various regulations,
104

 while the 

employment strand of Europe 2020 remains as soft as before. This reinforces the 

domination of the already stronger economic and budgetary disciplines over their 

weaker employment counterpart.
105

   

The legal imbalance of Europe 2020 could be curtailed by increasing the potential for 

sanction in case of deviations from country-specific employment recommendations, 
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including those based on the poverty guideline.
106

  But, social policy would not 

effectively influence Europe 2020 without a correlative strengthening of the social 

OMC itself. Proposals for reinforcing the democratic credentials of the social OMC 

have already been made in the previous chapter. Ways to improve its effectiveness are 

now considered. According to the Commission, this could be done by formalising 

convergence of views whenever they arise from the OMC into proper legal 

instruments.
107

 The social OMC has already paved the ground for the adoption of two 

policy Recommendations, one on child poverty
108

 and the other on active inclusion
109

. 

Further steps towards correcting the EU’s constitutional asymmetry would require that 

binding European legislation be adopted on the basis of the social OMC. It goes 

without saying that such legislation would also need to be sufficiently differentiated so 

as to accommodate the growing diversity of national welfare regimes.
110

  

The most likely candidate for a first legislative initiative in the field of social inclusion 

might be the introduction of a pan-European adequate minimum income scheme.
111

 In 

a Resolution of 20 October 2010, the Parliament instructs the Commission to 

investigate the impact such an initiative would have on Member States.
112

 The social 

OMC has created the conditions for the debate on the necessity of a pan-European 

minimum income scheme to occur and that illustrates its main merit: to pave the way 

for European social legislation as the only means to reinstate constitutional parity 
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between economic and social Europe.
113

 At the same time, this example reminds us of 

the great distance that separates dream from reality.
114

 For, the two Recommendations 

on child poverty and active inclusion were adopted on shaky legal foundations and 

there are good reasons to believe that the proposal for a pan-European minimum 

income scheme would have an even harder time finding a proper legal basis in the 

Treaties.
115

  

c) Comparative Assessment  

We can conclude from the above that multilevel social Europe fails to protect civil 

society from the market imperative of European economic integration. When social 

services are harmonised or coordinated through EU legislation, it is as a precondition 

for the proper functioning of the internal market or as part of the internal market 

project itself. Legal safeguards were put in place to protect national social policy from 

internal market legislation but they do not enhance national welfare states’ capacity to 

protect civil society from the indirect constraints of European economic integration.  

Because the CM fails to legislate beyond market-making, the social OMC has been 

proposed as a way forward. Yet, the social OMC does not deliver on the promise of 

building a European social dimension and might even lead to a colonisation of national 

social policies by the market imperative of European economic integration if 

appropriate reforms are not taken with a view to reinforce its influence over the 

economic and budgetary pillars of Europe 2020. 
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These findings allow us to come back on previous findings as to the democratic 

credentials of social Europe, for we have said that the achievements of social Europe 

will need to rest on a sound legitimacy basis. In that respect, Majone convincingly 

argues that the EU does not need democratic legitimacy so long as it focuses on 

market regulation which he describes as antithetical to social redistribution pursued at 

the national level. For Majone a clear separation should be kept between economics 

and politics.
116

 Markets are more effectively regulated by non-democratic EU while 

redistributive policies should remain the domain of democratic welfare states.
117

  

Multilevel social Europe has already gone beyond that clear division of tasks on which 

Majone’s vision of a non-democratic EU rests.
118

 We have seen that EU decision-

making blurs the boundaries between market regulation and social redistribution. The 

CM brings social services within the purview of internal market legislation, while the 

OMC is unable to protect national social policy from the destabilising pressures of 

European economic integration.  If we follow Majone’s reasoning to its logical 

conclusion, the supposedly clear separation between market regulation and social 

policy has become an argument for democracy at EU level rather than an obstacle to it. 

At the same time, this thesis demonstrates that we cannot realistically expect the 

democratisation of social Europe to proceed at the same pace for the CM and the 

OMC.  

Because representative democracy through the CM may be reaching its limits, the EU 

has turned to a moderate version of participatory democracy which the aim to 

revitalise the CM through enhanced dialogue with civil society. The civil dialogue has 
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been useful as far as it goes but it cannot provide a magic cure for the democratic 

ailments of the CM which is bound to strike a balance between the conflicting 

demands for democracy and effectiveness. Whether the current democratic deadlock is 

acceptable from the perspective of European legislation interfering with 

democratically-legitimated national social policy, is debatable. ‘No’ might be the 

answer if we take the principled standpoint that regulatory politics requires 

majoritarian democracy the moment it impacts redistributive policies. A more 

balanced view might be that EU law-making does not demand full-blown 

democratisation so long as its market-making incursions into national welfare policy 

are subject to legal safeguards set under the control of the ECJ. The stand taken 

depends on the judgement we make about the ECJ’s willingness to guard the border 

between social and market forces. Our views on that subject are quite positive and we 

therefore feel comfortable with the likely persistence of the status quo.  

On the other hand, we find unacceptable that the OMC be authorised to coordinate 

Member States’ social protection and social inclusion policies without proper 

democratic support. We are dealing with a political tool that impacts national 

redistributive policies. For that reason, it requires democratic legitimation, all the more 

so because it deals with redistributive issues in a way that subordinate them to the 

market imperative of European economic integration without the legal safeguards 

applicable for the CM.
119

 The social OMC has so far failed to radicalise participatory 

democracy in the EU but it should not give up on this promise. Provided that a proper 

reform strategy is implemented through legal, political and constitutional means, 

radical participatory democracy might become a reality for the social OMC. There are 

no valid reasons to resist such reforms, for the OMC does not face the kind of 
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compromise that characterises the CM: radical democracy will enhance, not impede, 

effective problem-solving.   
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